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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R-1193]

Risk-Based Capital Standards: Trust
Preferred Securities and the Definition
of Capital

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
amending its risk-based capital
standards for bank holding companies
to allow the continued inclusion of
outstanding and prospective issuances
of trust preferred securities in the tier 1
capital of bank holding companies,
subject to stricter quantitative limits and
qualitative standards. The Board also is
revising the quantitative limits applied
to the aggregate amount of cumulative
perpetual preferred stock, trust
preferred securities, and minority
interests in the equity accounts of most
consolidated subsidiaries (collectively,
restricted core capital elements)
included in the tier 1 capital of bank
holding companies. The new
quantitative limits become effective
after a five-year transition period. In
addition, the Board is revising the
qualitative standards for capital
instruments included in regulatory
capital consistent with longstanding
Board policies. The Board is adopting
this final rule to address supervisory
concerns, competitive equity
considerations, and changes in generally
accepted accounting principles and to
strengthen the definition of regulatory
capital for bank holding companies.
EFFECTIVE DATE: This final rule is
effective on April 11, 2005. The Board
will not object if a banking organization
wishes to apply the provisions of this
final rule beginning on the date it is
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Norah Barger, Associate Director (202/
452-2402 or norah.barger@frb.gov),
Mary Frances Monroe, Manager (202/
452-5231 or mary.f.monroe@frb.gov),
John F. Connolly, Senior Supervisory
Financial Analyst (202/452-3621 or
john.f.connolly@frb.gov), Division of
Banking Supervision and Regulation, or
Mark E. Van Der Weide, Senior Counsel
(202/452—-2263 or
mark.vanderweide@frb.gov), Legal
Division. For users of
Telecommunications Device for the Deaf
(“TDD”’) only, contact 202/263-4869.
SUPPLEMENTARY INFORMATION:

Background

Trust Preferred Securities and Other
Tier 1 Capital Components

The Board’s risk-based capital
guidelines for bank holding companies
(BHCs), which are based on the 1988
Basel Accord, as well as the leverage
capital guidelines for BHCs, allow BHCs
to include in their tier 1 capital the
following items that are defined as core
(or tier 1) capital elements: common
stockholders’ equity; qualifying
noncumulative perpetual preferred
stock (including related surplus);
qualifying cumulative perpetual
preferred stock (including related
surplus); and minority interest in the
equity accounts of consolidated
subsidiaries. Since 1989, qualifying
cumulative perpetual preferred
securities have been limited to 25
percent of a BHC’s core capital
elements. Tier 1 capital generally is
defined as the sum of core capital
elements less deductions for all, or a
portion of, goodwill, other intangible
assets, credit-enhancing interest-only
strips receivable, deferred tax assets,
non-financial equity investments, and
certain other items required to be
deducted in computing tier 1 capital.

The Board’s capital guidelines allow
minority interest in the equity accounts
of consolidated subsidiaries of a BHC to
be included in the BHC’s tier 1 capital
because such minority interest
represents capital support from third-
party investors for a subsidiary
controlled by a BHC and consolidated
on its balance sheet. Nonetheless,
minority interest does not constitute
equity on the BHC’s consolidated
balance sheet because minority interest
typically is available to absorb losses
only within the subsidiary that issues it

and is not generally available to absorb
losses in the broader consolidated
banking organization. Under the Board’s
existing capital rule, minority interest is
not subject to a specific numeric sub-
limit within tier 1 capital, although the
includable amount of minority interest
is restricted by the rule’s directive that
voting common stock generally should
be the dominant form of tier 1 capital.
Minority interest in the form of
cumulative preferred stock, however,
generally has been subject to the same
25 percent sub-limit as qualifying
cumulative preferred stock issued
directly by a BHC.

In 1996, the Board explicitly
approved the inclusion in BHCs’ tier 1
capital of minority interest in the form
of trust preferred securities for most of
the same reasons that the Board
proposed in its May 2004 proposed rule
to allow the continued inclusion of trust
preferred securities in BHCs’ tier 1
capital. In particular, two key features of
trust preferred securities—their long
lives approaching economic perpetuity
and their dividend deferral rights
(allowing deferral for 20 consecutive
quarters) approaching economically
indefinite deferral—are features that
provide substantial capital support.

Trust preferred securities are undated
cumulative preferred securities issued
out of a special purpose entity (SPE),
usually in the form of a trust, in which
a BHC owns all of the common
securities. The SPE’s sole asset is a
deeply subordinated note issued by the
BHC. The subordinated note, which is
senior only to a BHC’s common and
preferred stock, has terms that generally
mirror those of the trust preferred
securities, except that the junior
subordinated note has a fixed maturity
of at least 30 years. The terms of the
trust preferred securities allow
dividends to be deferred for at least a
twenty-consecutive-quarter period
without creating an event of default or
acceleration. After the deferral of
dividends for this twenty-quarter
period, if the BHC fails to pay the
cumulative dividend amount owed to
investors, an event of default and
acceleration occurs, giving investors the
right to take hold of the subordinated
note issued by the BHC. At the same
time, the BHC’s obligation to pay
principal and interest on the underlying
junior subordinated note accelerates and
the note becomes immediately due and
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payable. A key advantage of trust
preferred securities to BHCs is that for
tax purposes the dividends paid on trust
preferred securities, unlike those paid
on directly issued preferred stock, are a
tax deductible interest expense. The
Internal Revenue Service ignores the
trust and focuses on the interest
payments on the underlying
subordinated note. Because trust
preferred securities are cumulative, they
have been limited since their inclusion
in tier 1 capital in 1996, together with

a BHC'’s directly issued cumulative
perpetual preferred stock, to no more
than 25 percent of a BHC’s core capital
elements.

In 2000, the first pooled issuance of
trust preferred securities came to
market. Pooled issuances generally
constitute the issuance of trust preferred
securities by a number of BHCs to a
pooling entity that issues to the market
asset-backed securities representing
interests in the BHGCs’ pooled trust
preferred securities. Such pooling
arrangements, which have become
increasingly popular and typically
involve thirty or more separate BHC
issuers, have made the issuance of trust
preferred securities possible for even
very small BHCs, most of which had not
previously enjoyed capital market
access for raising tier 1 capital.

Asset-Driven Preferred Securities

In addition to issuing trust preferred
securities, banking organizations have
also issued asset-driven securities,
particularly real estate investment trust
(REIT) preferred securities. REIT
preferred securities generally are issued
by SPE subsidiaries of a bank that
qualify as REITs for tax purposes. In
most cases the REIT issues
noncumulative perpetual preferred
securities to the market and uses the
proceeds to buy mortgage-related assets
from its sole common shareholder, its
parent bank. By qualifying as a REIT
under the tax code, the SPE’s income is
not subject to tax at the entity level, but
is taxable only as income to the REIT’s
investors upon distribution. Two key
qualifying criteria for REITSs are that
REITs must hold predominantly real
estate assets and must pay out annually
a substantial portion of their income to
investors. To avoid the situation where
preferred stock investors in a REIT
subsidiary of a failing bank are
effectively over-collateralized by high
quality mortgage assets of the parent
bank, the Federal banking agencies have
required REIT preferred securities to
have an exchange provision to qualify
for inclusion in tier 1 capital. The
exchange provision provides that upon
the occurrence of certain events, such as

the parent bank becoming
undercapitalized or being placed into
receivership, the noncumulative REIT
preferred securities will be exchanged
either automatically or upon the
directive of the parent bank’s primary
Federal supervisor for directly issued
noncumulative perpetual preferred
securities of the parent bank. In the
absence of the exchange provision, the
REIT preferred securities would provide
little support to a deteriorating or failing
parent bank or to the FDIC, despite
possibly comprising a substantial
amount of the parent bank’s tier 1
capital (in the form of minority interest).
While some banking organizations
have issued a limited amount of REIT
preferred and other asset-driven
securities, most BHCs prefer to issue
trust preferred securities because they
are relatively simple and standard
instruments, do not tie up liquid assets,
are easier and more cost-efficient to
issue and manage, and are more
transparent and better understood by
the market. Also, BHCs generally prefer
to issue trust preferred securities at the
holding company level rather than REIT
preferred securities at the bank level
because it gives them greater flexibility
in using the proceeds of such issuances.

Revised GAAP Accounting for Trust
Preferred Securities

Prior to the Board’s issuance of its
proposed rule last May, the Financial
Accounting Standards Board (FASB)
revised the accounting treatment of trust
preferred securities through the
issuance in January 2003 of FASB
Interpretation No. 46, Consolidation of
Variable Interest Entities (FIN 46). Since
then the accounting industry and BHCs
have dealt with the application of FIN
46 to the consolidation by BHC sponsors
of trusts issuing trust preferred
securities. In late December 2003, when
FASB issued a revised version of FIN 46
(FIN 46R), the accounting authorities
generally concluded that such trusts
must be deconsolidated from their BHC
sponsors’ financial statements under
GAAP. The result is that, for GAAP
accounting purposes, trust preferred
securities generally continue to be
accounted for as equity at the level of
the trust that issues them, but the
instruments may no longer be treated as
minority interest in the equity accounts
of a consolidated subsidiary on a BHC’s
consolidated balance sheet. Instead,
under FIN 46 and FIN 46R, a BHC must
reflect on its consolidated balance sheet
the deeply subordinated note the BHC
issued to the deconsolidated SPE.

A change in the GAAP accounting for
a capital instrument does not
necessarily change the regulatory capital

treatment of that instrument. Although
GAAP informs the definition of
regulatory capital, the Board is not
bound to use GAAP accounting
concepts in its definition of tier 1 or tier
2 capital because regulatory capital
requirements are regulatory constructs
designed to ensure the safety and
soundness of banking organizations, not
accounting designations established to
ensure the transparency of financial
statements. In this regard, the definition
of tier 1 capital since the Board adopted
its risk-based capital rule in 1989 has
differed from GAAP equity in a number
of ways. The Board has determined that
these differences are consistent with its
responsibility for ensuring the
soundness of the capital bases of
banking organizations under its
supervision. These differences are not
differences between regulatory reporting
and GAAP accounting requirements, but
rather are differences only between the
definition of equity for purposes of
GAAP and the definition of tier 1 capital
for purposes of the Board’s regulatory
capital requirements for banking
organizations.

Nevertheless, consistent with
longstanding Board direction, BHCs are
required to follow GAAP for regulatory
reporting purposes. Thus, BHCs should,
for both accounting and regulatory
reporting purposes, determine the
appropriate application of GAAP
(including FIN 46 and FIN 46R) to their
trusts issuing trust preferred securities.
Accordingly, there should be no
substantive difference in the treatment
of trust preferred securities issued by
such trusts, or the underlying junior
subordinated debt, for purposes of
regulatory reporting and GAAP
accounting.

Proposed Rule

In May 2004, the Board issued a
proposed rule, Risk-Based Capital
Standards: Trust Preferred Securities
and the Definition of Capital (69 FR
28851, May 19, 2004). Under the
proposal, BHCs would be allowed
explicitly to include outstanding and
prospective issuances of trust preferred
securities in their tier 1 capital.

The Board, however, also proposed
subjecting these instruments and other
restricted core capital elements to
tighter quantitative limits within tier 1
and more stringent qualitative
standards. The proposed rule defined
other restricted core capital elements to
include qualifying cumulative perpetual
preferred stock (including related
surplus) and minority interest other
than in the form of common equity or
noncumulative perpetual preferred
stock directly issued by a U.S.
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depository institution or foreign bank
subsidiary of a BHC.

The Board generally proposed
limiting restricted core capital elements
to 25 percent of the sum of core capital
elements, net of goodwill, for BHCs.
However, consistent with the 1998
Sydney Agreement of the Basel
Committee on Banking Supervision
(Sydney Agreement), the proposal also
stated that internationally active BHCs
generally would be expected to limit
restricted core capital elements to 15
percent of the sum of core capital
elements, net of goodwill. The proposed
rule defined internationally active BHCs
to include BHCs that have significant
activity in non-U.S. markets or are
candidates for use of the Advanced
Internal Ratings-Based (AIRB) approach
under the revised Basel Accord,
International Convergence of Capital
Measurement and Capital Standards
(June 2004) (the Mid-year Text). The
proposal provided an approximately
three-year transition period, through
March 31, 2007, before BHCs would be
required to comply with the proposed
revised quantitative limits and
qualitative standards.

The Board also proposed to
incorporate explicitly in the rule the
Board’s long-standing policy that the
junior subordinated debt underlying
trust preferred securities generally must
meet the criteria for qualifying tier 2
subordinated debt set forth in the
Board’s 1992 subordinated debt policy
statement, 12 CFR 250.166. As a result,
trust preferred securities qualifying for
tier 1 capital would be required to have
underlying junior subordinated debt
that complies with the Board’s long-
standing acceleration and subordination
requirements for tier 2 subordinated
debt. Under the proposal, noncompliant
junior subordinated debt issued before
May 31, 2004 would be grandfathered as
long as the terms of the junior
subordinated debt met certain criteria.

Comments Received and Final Rule

In response to the proposed rule, the
Board received thirty-eight comments.
All commenters but one supported the
Board’s proposal to continue to include
outstanding and prospective issuances
of trust preferred securities in BHCs’ tier
1 capital. Many commenters, however,
had some reservations with other
aspects of the proposal. These aspects
included the deduction of goodwill for
purposes of determining compliance
with the generally applicable 25 percent
tier 1 sub-limit on restricted core capital
elements; the 15 percent restricted core
capital elements supervisory threshold
for internationally active BHCs; the
length of the transition period; the

technical requirements for the junior
subordinated debt underlying trust
preferred securities; the grandfathering
period for noncompliant issuances of
underlying junior subordinated debt;
other qualitative requirements for trust
preferred securities eligible for
inclusion in tier 1 capital; the treatment
of restricted core capital elements for
purposes of the small BHC policy
statement; and the explicit inclusion in
the proposed rule of the Board’s
longstanding policy to restrict the
amount of non-voting equity elements
included in tier 1 capital. The
comments received, as well as the
Board’s discussion and resolution of the
issues raised, are discussed further
below.

Continued Inclusion of Trust Preferred
Securities in BHCs’ Tier 1 Capital

Almost all of the comment letters
agreed that the continued inclusion of
trust preferred securities in the tier 1
capital of BHCs was appropriate from
financial, economic, and public policy
perspectives. The commenters
encouraged the Board to adopt its
proposal to continue to include trust
preferred securities in BHCs’ tier 1
capital.

Only the comment letter from the
Federal Deposit Insurance Corporation
opposed the proposal, based primarily
on its view that instruments that are
accounted for as a liability under GAAP
should not be included in tier 1 capital,
a view the Board had previously
considered before issuance of its
proposal. The comment letter also
argued that trust preferred securities
should be excluded from tier 1 capital
because they are not perpetual, have
cumulative dividend structures, do not
allow for the perpetual deferral of
dividends, are treated as debt by rating
agencies, put stress on subsidiary banks
to pay dividends to BHCs to service
trust preferred dividends, and give a
capital raising preference to banks with
BHGCs.

After reconsideration of the issues
raised by the FDIC and other
commenters, the Board has decided to
adopt this final rule allowing the
continued limited inclusion of
outstanding and prospective issuances
of trust preferred securities in BHCs’ tier
1 capital. The Board does not believe
that the change in GAAP accounting for
trust preferred securities has changed
the prudential characteristics that led
the Board in 1996 to include trust
preferred securities in the tier 1 capital
of BHCs. In arriving at this decision, the
Board also considered its generally
positive supervisory experience with
trust preferred securities, domestic and

international competitive equity issues,
and supervisory concerns with
alternative tax-efficient instruments.

A key consideration of the Board has
been the ability of trust preferred
securities to provide financial support
to a consolidated BHC because of their
deep subordination and the ability of
the BHC to defer dividends for up to 20
consecutive quarters. The Board
recognizes that trust preferred
securities, like other forms of minority
interest that have been included in
banks’ and BHCs’ tier 1 capital since
1989, are not included in GAAP equity
and cannot forestall a BHC’s insolvency.
Nevertheless, trust preferred securities
are available to absorb losses more
broadly than most other minority
interest in the consolidated banking
organization because the issuing trust’s
sole asset is a deeply subordinated note
of its parent BHC. Thus, if a BHC defers
payments on its junior subordinated
notes underlying the trust preferred
securities, the BHC can use the cash
flow anywhere within the consolidated
organization. Dividend deferrals on
equity issued by the typical operating
subsidiary, on the other hand, absorb
losses and preserve cash flow only
within the subsidiary; the cash that is
freed up generally is not available for
use elsewhere in the consolidated
organization.

As noted, the Board also considered
its generally positive supervisory
experience with trust preferred
securities, particularly for BHCs that
limit their reliance on such securities.
The instrument has performed much as
expected in banking organizations that
have encountered financial difficulties;
in a substantial number of instances,
BHCs in deteriorating financial
condition have deferred dividends on
trust preferred securities to preserve
cash flow. In addition, trust preferred
securities have proven to be a useful
source of capital funding for BHCs,
which often downstream the proceeds
in the form of common stock to
subsidiary banks, thereby strengthening
the banks’ capital bases. For example, in
the months following the events of
September 11, 2001, a period when the
issuance of most other capital
instruments was extremely difficult,
BHCs were able to execute large
issuances of trust preferred securities to
retail investors, demonstrating the
financial flexibility this instrument
offers.

Trust preferred securities have
reduced the cost of tier 1 capital for a
wide range of BHCs. Approximately 800
BHCs have outstanding over $85 billion
of trust preferred securities, the
popularity of which stems in large part



11830

Federal Register/Vol. 70, No. 46/ Thursday, March 10, 2005/Rules and Regulations

from their tax-efficiency. Eliminating
the ability to include trust preferred
securities in tier 1 capital would
eliminate BHCs’ ability to benefit from
this tax-advantaged source of funds,
which would put them at a competitive
disadvantage to both U.S. and non-U.S.
competitors. With respect to the latter,
the Board is aware that foreign
competitors have issued as much as
$125 billion of similar tax-efficient tier
1 capital instruments.

Furthermore, in reviewing existing
alternative tax-efficient tier 1 capital
instruments available to BHCs, the
Board concluded that in several ways
trust preferred securities are a superior
instrument to such alternative capital
instruments, such as REIT preferred
securities and other asset-driven
securities, which continue to be
included in minority interest under FIN
46 and FIN 46R. In this regard, trust
preferred securities are available to
absorb losses throughout the BHC and
do not affect the BHC’s liquidity
position. In addition, trust preferred
securities are relatively simple,
standardized, and well-understood
instruments that are widely issued by
both corporate and banking
organizations. Moreover, issuances of
trust preferred securities tend to be
broadly distributed and transparent and,
thus, easy for the market to track.

Under this final rule, trust preferred
securities will be includable in the tier
1 capital of BHCs, but subject to
tightened quantitative limits for trust
preferred securities and a broader range
of tier 1 capital components defined as
restricted core capital elements.
Specifically, restricted core capital
elements are defined to include
qualifying cumulative perpetual
preferred stock (and related surplus),
minority interest related to qualifying
cumulative perpetual preferred stock
directly issued by a consolidated U.S.
depository institution or foreign bank
subsidiary (Class B minority interest),
minority interest related to qualifying
common or qualifying perpetual
preferred stock issued by a consolidated
subsidiary that is neither a U.S.
depository institution nor a foreign bank
(Class C minority interest), and
qualifying trust preferred securities.

Restricted core capital elements
includable in the tier 1 capital of a BHC
are limited to 25 percent of the sum of
core capital elements (including
restricted core capital elements), net of
goodwill less any associated deferred
tax liability, as discussed further below.
In addition, as amplified below,
internationally active BHCs would be
subject to a further limitation. In
particular, the amount of restricted core

capital elements (other than qualifying
mandatory convertible preferred
securities discussed below) that an
internationally active BHC may include
in tier 1 capital must not exceed 15
percent of the sum of core capital
elements (including restricted core
capital elements), net of goodwill less
any associated deferred tax liability.

Deduction of Goodwill in Computing
Tier 1 Limits on Restricted Core Capital
Elements

Fifteen comment letters opposed the
deduction of goodwill from core capital
elements in calculating the applicable
tier 1 capital sub-limit for restricted core
capital elements. Commenters noted
that goodwill represents the going
concern value paid by banking
organizations in acquisitions and
mergers and that GAAP, since 2001, has
treated goodwill as a non-amortizing
asset that is reduced annually, if
appropriate, to reflect impairment. A
result of the 2001 accounting change is
that over the coming years BHCs making
acquisitions will accrue higher amounts
of goodwill as a percentage of assets
than they have in the past. Some of
these commenters argued that this
would make the proposal’s “net of
goodwill” approach grow increasingly
burdensome for BHCs making
acquisitions and would potentially
reduce merger and acquisition activity
in the banking sector.

Other commenters indicated that
while they concurred with the Board’s
reasons for the goodwill deduction—
limiting the extent to which BHCs can
leverage their tangible equity capital—
they believed this goal could be
achieved through increased supervisory
scrutiny, particularly at community and
smaller regional banking organizations,
which are subject to less market
discipline than larger organizations that
routinely access the capital markets.
Some commenters also stated that the
proposed rule would have a
disproportionately binding impact on
BHCs that acquire and operate fee-based
businesses, including trust and custody
businesses, because such BHCs typically
have higher market-to-book values and
levels of goodwill than other BHCs. A
few commenters argued that the
interplay of the proposed 15 percent of
tier 1 capital supervisory threshold for
internationally active BHCs, coupled
with the requirement to deduct goodwill
in computing compliance with the
threshold, would significantly constrain
the ability of many large U.S. banking
organizations to raise tier 1 capital
effectively and competitively.

In addition, a number of commenters
suggested that if the Board nonetheless

decides to finalize the proposed
goodwill deduction, it should do so on
a basis that nets any associated deferred
tax liability from the amount of
goodwill deducted. The basis for this
suggestion is that if the value of
goodwill is totally eliminated, the
deferred tax liability associated with the
goodwill also would be eliminated. In
effect, the maximum loss that a BHC
would suffer from elimination of the
value of its goodwill would be the
amount represented by its goodwill net
of any associated deferred tax liability.
Netting the associated deferred tax
liability from the goodwill deducted
would be consistent with the
methodology some rating agencies use
in determining tangible equity ratios.
The Board believes that the tier 1
capital sub-limits for restricted core
capital elements should be keyed more
closely than at present to BHCs’ tangible
equity—that is, core capital elements
less goodwill—and has decided to
require the deduction of goodwill as
proposed. Goodwill generally provides
value for a banking organization on a
going concern basis, but this value
declines as the organization deteriorates
and has little if any value in the event
of insolvency or bankruptcy. The
deduction approach is in line with the
current practice of most G-10 countries,
as well as with the Mid-year Text.
Although goodwill is also deducted
from the sum of a BHC’s core capital
elements in computing its tier 1 capital,
the Board does not believe that
deducting it from the sum of core
capital elements for purposes of
computing the tier 1 sub-limit for
restricted core capital elements
constitutes a double deduction of
goodwill. The Board, however, agrees it
would be appropriate to modify the
goodwill deduction by netting from the
amount of goodwill deducted any
associated deferred tax liability.
Accordingly, the final rule limits
restricted core capital elements to a
percentage of the sum of core capital
elements, net of goodwill less any
associated deferred tax liability.

15 Percent Standard for Internationally
Active BHCs

The proposed rule stated that the
Board would generally expect
internationally active banking
organizations to limit the aggregate
amount of restricted core capital
elements included in tier 1 capital to 15
percent of the sum of all core capital
elements (including restricted core
capital elements), net of goodwill. The
proposal defined an internationally
active banking organization as one that
has significant activity in non-U.S.
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markets or that is considered a
candidate for the AIRB approach under
the Mid-year Text. The proposed rule
specifically requested comment on the
definition of an internationally active
banking organization.

The Board had several reasons for
proposing a lower quantitative standard
on the inclusion of restricted core
capital elements in the tier 1 capital of
internationally active banking
organizations. First, because these BHCs
are the largest and most complex U.S.
banking organizations, it is important
for the protection of the financial system
to ensure the strength of their capital
bases. In this regard, the 15 percent
standard is generally consistent with the
current expectations of investors and
the rating agencies.

In addition, the G-10 banking
supervisors participating in the Basel
Committee on Banking Supervision
agreed in the Sydney Agreement to limit
the percentage of a banking
organization’s tier 1 capital that is
composed of innovative securities,
which, as defined, would include trust
preferred securities, to no more than 15
percent of its tier 1 capital. Although the
Board has informally encouraged
internationally active BHCs to comply
with this standard since 1998, the
Board’s proposal would have formalized
its commitment to this standard.

Eight commenters argued that the 15
percent standard was too restrictive,
although most agreed that 25 percent
would be appropriate. A number of
commenters argued that there is no need
for the lower percentage standard for
internationally active BHCs because
market discipline already restrains their
issuance of restricted core capital
elements. Also, these commenters stated
that the transparent U.S. accounting and
disclosure standards remove any
material obstacles to investors’ ability to
analyze the capital components and
capital strength of large U.S. banking
organizations. Other commenters argued
that only BHCs that the Board requires
to use the AIRB approach for calculating
regulatory capital requirements should
be subject to the 15 percent standard
and that BHCs that opt-in to the AIRB
approach should not be subject to the 15
percent standard because such BHCs
may have no international activities and
the lower limit could deter them from
adopting the advanced risk management
approaches necessary to qualify for use
of the AIRB approach. Some
commenters believed, on the contrary,
that if the 15 percent standard were
applied to AIRB BHCs, it should be
applied to both mandatory and opt-in
AIRB BHCs to ensure a level playing
field. Several commenters stated that if

the 15 percent standard were extended
to all AIRB BHGs, institutions should be
allowed to permanently grandfather all
existing restricted core capital elements.

In light of the comments received, and
after further reflection on the issues
concerned, the Board has decided to
apply the 15 percent limitation only to
internationally active BHCs. For this
purpose, an internationally active BHC
is a BHC that (1) as of its most recent
year-end FR Y-9C reports has total
consolidated assets equal to $250 billion
or more or (2) on a consolidated basis,
reports total on-balance sheet foreign
exposure of $10 billion or more on its
filings of the most recent year-end
FFIEC 009 Country Exposure Report.
This definition closely proxies the
definition proposed for mandatory
advanced AIRB banking organizations
in the Advance Notice of Proposed
Rulemaking to implement the Mid-year
Text, which was issued on August 4,
2003. Thus, the 15 percent limit would
not apply to banking organizations that
opt-in to the AIRB. In arriving at this
definition of internationally active, the
Board took into account the possible
effects of the proposed application of
the 15 percent limitation on the capital-
raising efforts of moderate-sized BHCs
that may opt in to the AIRB approach
in the future. The Board also has
decided to turn the 15 percent general
supervisory expectation into a
regulatory limitation to ensure the
soundness of the capital base of the
largest U.S. banking organizations and
to formalize the application of the
Sydney Agreement to such banking
organizations by regulation. The Board
will generally expect and strongly
encourage opt-in AIRB BHCs to plan for,
and come into compliance with, the 15
percent limit on restricted core capital
elements as they approach the criteria
for internationally active BHCs. The
Board intends to set forth the 15 percent
tier 1 sub-limit for internationally active
BHCs, as well as this expectation and
encouragement for opt-in AIRB BHCs, in
its forthcoming notice of proposed
rulemaking for U.S. implementation of
the Basel Mid-year Text.

Although BHCs that are not
internationally active BHCs are not
required to comply with the 15 percent
tier 1 capital sub-limit, these BHCs are
encouraged to ensure the soundness of
their capital bases. The Board notes that
the quality of their capital components
will continue to be part of the Federal
Reserve’s supervisory assessment of
capital adequacy.

The Board has also decided to exempt
qualifying mandatory convertible
preferred securities from the 15 percent
tier 1 capital sub-limit applicable to

internationally active BHCs.
Accordingly, under the final rule, the
aggregate amount of restricted core
capital elements (excluding mandatory
convertible preferred securities) that an
internationally active BHC may include
in tier 1 capital must not exceed the 15
percent limit applicable to such BHCs,
whereas the aggregate amount of
restricted core capital elements
(including mandatory convertible
preferred securities) that an
internationally active BHC may include
in tier 1 capital must not exceed the 25
percent limit applicable to all BHCs.

Qualifying mandatory convertible
preferred securities generally consist of
the joint issuance by a BHC to investors
of trust preferred securities and a
forward purchase contract, which the
investors fully collateralize with the
securities, that obligates the investors to
purchase a fixed amount of the BHC’s
common stock, generally in three years.
Typically, prior to exercise of the
purchase contract in three years, the
trust preferred securities are remarketed
by the initial investors to new investors
and the cash proceeds are used to satisfy
the initial investors’ obligation to buy
the BHC’s common stock. The common
stock replaces the initial trust preferred
securities as a component of the BHC’s
tier 1 capital, and the remarketed trust
preferred securities are excluded from
the BHC’s regulatory capital.?

Allowing internationally active BHCs
to include these instruments in tier 1
capital above the 15 percent sub-limit
(but subject to the 25 percent sub-limit)
is prudential and consistent with safety
and soundness. These securities provide
a source of capital that is generally
superior to other restricted core capital
elements because they are effectively
replaced by common stock, the highest
form of tier 1 capital, within a few years
of issuance. The high quality of these
instruments is indicated by the rating
agencies’ assignment of greater equity
strength to mandatory convertible trust
preferred securities than to cumulative
or noncumulative perpetual preferred
stock, even though mandatory
convertible preferred securities, unlike
perpetual preferred securities, are not
included in GAAP equity until the
common stock is issued. Nonetheless,
organizations wishing to issue such
instruments are cautioned to have their
structure reviewed by the Federal
Reserve prior to issuance to ensure that

1The reasons for this exclusion include the fact
that the terms of the remarketed securities
frequently are changed to shorten the maturity of
the securities and include more debt-like features
in the securities, thereby no longer meeting the
characteristics for capital instruments includable in
regulatory capital.
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they do not contain features that detract
from its high capital quality.

Transition Period

Sixteen institutions advocated a
transition period of at least five years,
instead of the proposed three-year
period. A primary reason stated by the
commenters was that a significant
volume of banking organizations’ trust
preferred securities were issued after
March 2002 with “no-call” periods of at
least five years (meaning the no-call
periods expire at various dates after
March 2007). BHCs issuing such
instruments in the first quarter of 2004,
for example, could call the securities in
the first quarter of 2009. These
commenters contended that a five-year
transition period would allow affected
BHCs substantially more flexibility in
managing their compliance with the
new standards through a combination of
redeeming outstanding trust preferred
securities with expired no-call periods
and generating capital internally
through the retention of earnings.
Commenters also contended that a five-
year transition period would coincide
more closely with implementation of
Basel IL

The Board has decided, consistent
with the comments received, to extend
the transition period from the end of the
first quarter of 2007 to the end of the
first quarter of 2009 to give BHCs more
time to conform their capital structures
to the revised quantitative limits. The
result of this extension is that the
revised quantitative limits will become
applicable to BHCs’ restricted core
capital elements for reports and capital
computations beginning on March 31,
2009, the reporting date for the first
quarter of 2009.

Non-Voting Instruments Includable in
Tier 1 Capital

Five commenters objected to the
Board’s reiteration in the proposal of its
long-standing standard in the current
capital guidelines that voting common
stock should be the dominant form of a
BHC’s tier 1 capital. These commenters
further objected to the proposed
incorporation into the capital guidelines
of the Board’s longstanding written
policy that excess amounts of non-
voting tier 1 elements generally will be
reallocated to BHCs’ tier 2 capital.
Concerns were expressed that this
treatment could result in the exclusion
from tier 1 capital of noncumulative
perpetual preferred stock and non-
voting common stock, even though
these elements are included in GAAP
equity and can fully absorb losses of the
issuing BHC.

Several commenters indicated that
investments in noncumulative perpetual
preferred stock and non-voting common
stock are often made by government-
sponsored enterprises and large BHCs
seeking to make community
development investments in small
banking organizations. These
commenters noted that the non-voting
feature is necessary to achieve the dual
public goals of ensuring that such small
community-focused banking
organizations have adequate capital to
enable them to continue making
community development loans, while
maintaining their control structures.
Preservation of control is also needed
for qualification under various
legislative and regulatory programs
designed for community development.
In addition, commenters noted that,
because of other legal and business
factors, the investing government-
sponsored enterprises and large BHCs
want to avoid acquiring control of these
small, community-focused BHCs.

The reasoning behind the Board’s
current and proposed standards on the
inclusion of non-voting elements in tier
1 capital, which have been in place
since 1989 and continue to be
appropriate, is that individuals having
voting control over a BHC’s chosen
business strategies should have a
substantial financial stake at risk from
the success or failure of the BHC'’s
activities. Supervisory experience over
the years has shown that the absence of
such an equity stake by those
controlling a BHC’s strategies and
activities can give such owners an
incentive for the BHC to pursue high-
risk business strategies. Such behavior
creates a moral hazard problem for the
deposit insurance fund and the public
because, while the banking organization
may become profitable if the strategy
succeeds, the deposit insurance fund
and the public are left to deal with a
failed banking organization if the
strategy fails.

The Board has decided, as proposed,
to retain in the final rule the standard
that voting common stock should be the
dominant form of a BHC’s tier 1 capital.
The final rule continues to caution that
excessive non-voting elements generally
will be reallocated to tier 2 capital. This
language provides a limited degree of
flexibility, principally for smaller
community banking organizations,
depending on the facts and
circumstances of a particular situation.
The Federal Reserve has exercised this
flexibility in the past, for example, to
aid compliance with the Board’s voting
common stock standard by small
privately-held community banking
organizations reaching $150 million in

assets and becoming subject to the
Board’s risk-based capital requirements
for the first time. Because of significant
concerns about the possible effects on
the safe and sound operation of a BHC
if controlling parties do not have
economic stakes in the BHC
proportionate to their voting control, the
Federal Reserve will, as a general
matter, heighten its supervisory scrutiny
of the corporate governance and
financial strategies of BHCs when the
predominance of voting common equity
in tier 1 capital begins to erode.

Disallowed Terms for Instruments
Included in Tier 1 Capital

Two institutions requested that BHCs
be allowed to include moderate
dividend step-ups in their tier 1 trust
preferred securities. Currently, step-up
features are not allowed in any tier 1
capital instrument or in tier 2
subordinated debt. These commenters
stressed that allowing step-up features
in capital instruments would allow
BHGs to reduce their cost of capital and
level the playing field with foreign bank
competitors, almost all of which include
step-up features in their tier 1 capital
instruments (subject to the 15 percent
limit on innovative instruments). As the
commenters noted, limited step-ups are
permitted for these instruments under
the Sydney Agreement.

After considering these comments, the
Board has decided to continue
prohibiting step-up provisions in tier 1
capital instruments and tier 2
subordinated debt. Because such
features provide the issuer with the
incentive to redeem an instrument, step-
ups change the economic nature of
instruments from longer-term to shorter-
term. The resulting short-term tenor of
such capital instruments is inconsistent
with the Board’s view that regulatory
capital should provide long-term, stable
support to a BHC. This view is
consistent with the market expectation
that BHCs will almost always redeem
such instruments on the step-up date to
preserve market access for future capital
raising initiatives. Basically, investors
view a step-up provision as an informal
commitment by a BHC issuer to call
such securities at the time of the step
up. Failure to honor this informal
commitment to redeem could impair an
institution’s ability to continue issuing
securities to the market.

Two BHCs asked the Board to
eliminate its longstanding requirement
for the presence of a call option in
qualifying trust preferred securities
included in tier 1 capital. This
requirement was based on the market
standard prevailing at the time trust
preferred securities were approved for
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inclusion in tier 1 capital. The market
for trust preferred securities at that time
was strictly retail but since has
expanded to include institutional
investors. Unlike retail investors, who
tend to focus on yield, non-retail
investors charge for call options because
they give the issuer flexibility to call the
instrument should interest rates decline
or the institution’s condition improve,
allowing refinancing at a cheaper rate.
Investors have no control over this
option, which the BHC issuer is most
likely to exercise just as the securities
become more valuable in the hands of
the investor.

The Board continues to believe that
the flexibility call options provide to
BHC:s is beneficial from both a financial
and supervisory perspective. This
potential benefit to BHCs is reflected in
the substantial rate reductions that
BHCs with trust preferred securities
issued in 1996 or 1997 have been able
to achieve in the recent period of
declining interest rates by redeeming
their trust preferred securities and
replacing them with new issuances at
lower rates. Nonetheless, the Board does
not require call provisions in perpetual
preferred stock included in tier 1
capital, where they would be even more
useful from the same financial and
supervisory perspectives due to the
perpetual nature of these instruments.
For these reasons, as well as to
accommodate the expansion of the
investor base to include the institutional
market, the Board will no longer require
that qualifying trust preferred securities
include call provisions.

Technical Requirements for the
Underlying Junior Subordinated Debt
and the Grandfathering Period for
Noncompliant Issuances

A substantial number of commenters
asked the Board to extend the effective
date for conformance with the technical
requirements for junior subordinated
debt underlying trust preferred
securities from May 31, 2004, as
proposed, to the effective date of the
final rule. The Board, in response to
these comments, has decided to extend
the grandfathering date for junior
subordinated debt with nonconforming
provisions, but satisfying certain
grandfathering criteria, to April 15,
2005. The Board has determined that
this extension of the grandfathering date
is appropriate given the number of
technical legal issues that were raised
by commenters.

The Board’s proposed rule, in general,
would have clarified that the terms of
junior subordinated debt must comply
with the criteria applicable to tier 2
subordinated debt under the proposed

rule as well as the Board’s 1992
subordinated debt policy statement, 12
CFR 250.166, as supplemented by SR
92-37 (Oct. 15, 1992). However,
acceleration of the junior subordinated
debt after the nonpayment of interest for
a period of 20 consecutive quarters
would be permitted.

A substantial number of banking
organizations and other commenters
have provided detailed comment on the
need for various additional provisions
in the indentures governing junior
subordinated debt and the trust
agreements governing trust preferred
securities. In particular, commenters
requested clarification of the technical
requirements related to the deferability,
acceleration, and subordination terms of
junior subordinated debt and trust
preferred securities in light of the
existing subordinated debt policy
statement.

One issue upon which commenters
sought Board clarification was the
maximum permissible length of the
deferral notice period provided in the
terms of junior subordinated debt. The
indentures for junior subordinated debt
have prescribed various periods within
which a BHC must provide notice to the
trustee of its intention to defer interest
on junior subordinated debt, which in
turn enables the trustee to defer the
payment of dividends on trust preferred
securities. Because the requirement for
a long notice period could impede a
BHC from deferring dividends when it
needs to do so, or when the Federal
Reserve directs it to do so, the proposed
rule would have restricted the notice
period for deferral to no more than five
business days from the payment date. In
response to commenters’ concern that
this was too short a period and would
interfere with widespread market
practice, the final rule permits a deferral
notice period of up to 15 business days
before the payment date. This would
allow, for example, a five-business-day
notice to the trustee prior to the record
date and a ten-business-day period
between the record date and the
payment date.

The proposed rule sought to ensure
that the junior subordinated debt is
subordinated to senior debt and other
subordinated debt issued by the BHC.
Commenters sought clarification in the
final rule that junior subordinated debt
does not have to be subordinated to, and
can be pari passu with, trade accounts
payable and other accrued liabilities
arising in the ordinary course of
business. This interpretation is
consistent with the Board’s
subordinated debt policy statement;
accordingly, junior subordinated debt
may be pari passu with obligations to

trade creditors. In addition, junior
subordinated debt underlying one
issuance of trust preferred securities
may be pari passu with junior
subordinated debt underlying another
issue of trust preferred securities, just as
an issue of perpetual preferred stock
may be pari passu with another issuance
of perpetual preferred stock. In addition,
the terms of junior subordinated debt
may provide that it may be senior to, or
pari passu with, deeply subordinated
capital instruments that the Federal
Reserve may in the future authorize for
inclusion in tier 1 capital.

Some commenters sought clarification
about whether junior subordinated debt
needs to be subordinated to senior
obligations (and senior only to common
and preferred stock) with regard not
only to priority of payment in a BHC’s
bankruptcy, but also to priority of
interest payments while a BHC is a
going concern. If a BHC has a non-
deferrable debt that is subordinated in
right of payment to its junior
subordinated debt, the BHC could not
defer payment on its deferrable junior
subordinated debt without causing an
event of default on its non-deferrable
subordinated debt, thereby undermining
the ability of the junior subordinated
debt to absorb losses on an ongoing
basis. Accordingly, junior subordinated
debt must not be senior in liquidation,
or in the priority of payment of periodic
interest, to non-deferrable debt.

Some commenters sought clarification
of the permissibility of indenture
provisions that prohibit interest deferral
on junior subordinated debt if a default
event has occurred. Such provisions are
permissible only if the event of default
is one that is authorized to trigger the
acceleration of principal and interest
under the final rule. Thus, an indenture
provision that prohibits deferral upon a
default that arises from failure to follow
the proper deferral process or upon any
other event of default that the final rule
does not allow to trigger acceleration is
unacceptable.

Commenters concurred with the
proposal to allow the acceleration of
principal and interest on junior
subordinated debt in the event of the
voluntary or involuntary bankruptcy of
a BHC, but sought clarification of the
acceptability in junior subordinated
debt indentures of other acceleration
events. Consistent with the 1992
interpretation of the subordinated debt
policy statement set forth in SR 92-37,
junior subordinated debt also may
accelerate in the event that a major bank
subsidiary of the BHC goes into
receivership. Junior subordinated debt
also may accelerate if the trust issuing
the trust preferred securities goes into



11834

Federal Register/Vol. 70, No. 46/ Thursday, March 10, 2005/Rules and Regulations

bankruptcy or is dissolved, unless the
junior subordinated notes have been
redeemed or distributed to the trust
preferred securities investors or the
obligation is assumed by a successor to
the BHC.

The Board notes that it generally is
also permissible for perpetual preferred
stock to provide voting rights to
investors upon the non-payment of
dividends, or for junior subordinated
debt and trust preferred securities to
provide voting rights to investors upon
the deferral of interest and dividends,
respectively. However, these clauses
conferring voting rights may contain
only customary provisions, such as the
ability to elect one or two directors to
the board of the BHC issuer, and may
not be so adverse as to create a
substantial disincentive for the banking
organization to defer interest and
dividends when necessary or prudent.

Small BHC Policy Statement

In the preamble of the proposed rule,
the Board solicited comment on certain
clarifications that it may make either by
rulemaking or through supervisory
guidance to the treatment of qualifying
trust preferred securities issued by small
BHCs (that is, BHCs with consolidated
assets of less than $150 million) under
the Small Bank Holding Company
Policy Statement. The policy generally
exempts small BHCs from the Board’s
risk-based capital and leverage capital
guidelines. Instead, small BHCs
generally apply the risk-based capital
and leverage capital guidelines on a
bank-only basis and must only meet a
debt-to-equity ratio at the parent BHC
level.

One approach discussed in the
proposal was generally to treat the
subordinated debt associated with trust
preferred securities issued by small
BHCs as debt for most purposes under
the Small BHC Policy Statement (other
than the 12-year debt reduction and 25-
year debt retirement standards), except
that an amount of subordinated debt up
to 25 percent of a small BHC’s GAAP
total stockholders’ equity, net of
goodwill, would be considered as
neither debt nor equity. This approach
would result in a treatment for trust
preferred securities issued by BHCs
subject to the Small BHC Policy
Statement that would be more in line
with the treatment of these securities
that the Board is finalizing for larger
BHCs subject to the Federal Reserve’s
risk-based capital guidelines.

Commenters made two
recommendations. The first was that the
Board should analyze more thoroughly
the potential effect of the proposed
revisions on small BHCs. The second

comment was that the Board should
provide for a transition period of at least
five years at a minimum. The Board
intends to issue supervisory guidance
on this matter in the near future.

Regulatory Flexibility Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the Board
has determined that this final rule does
not have a significant impact on a
substantial number of small entities in
accordance with the spirit and purposes
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The Board has
determined that this final rule does not
have a significant impact on a
substantial number of small banking
organizations because the vast majority
of small banking organizations are not
subject to the final rule, are already in
compliance with the final rule, or will
readily come into compliance with the
final rule within the five-year transition
period.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320 Appendix A.1.), the
Board has reviewed this final rule under
the authority delegated to the Board by
the Office of Management and Budget.
The Board has determined that this final
rule does not contain a collection of
information pursuant to the Paperwork
Reduction Act.

Plain Language

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the use of
“plain language” in all proposed and
final rules published after January 1,
2000. The Board invited comments on
whether the proposed rule was written
in “plain language” and how to make
the proposed rule easier to understand.
No commenter indicated that the
proposed rule should be revised to make
it easier to understand. The final rule is
substantially similar to the proposed
rule, and the Board believes the final
rule is written plainly and clearly.

List of Subjects
12 CFR Part 208

Accounting, Agriculture, Banks,
Banking, Confidential business
information, Crime, Currency,
Mortgages, Reporting and recordkeeping
requirements, Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, Banking, Holding
companies, Reporting and
recordkeeping requirements, Securities.

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

m 1. The authority citation of part 208
continues to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481486,
601, 611, 1814, 1816, 1818, 1820(d)(9),
1823(j), 1828(0), 1831, 18310, 1831p-1,
1831r-1, 1831w, 1831x, 1835a, 1882, 2901—
2907, 3105, 3310, 3331-3351, and 3906—
3909; 15 U.S.C. 78b, 781(b), 781(g), 781(i),
780—4(c)(5), 78q, 78q—1, and 78w; 31 U.S.C.
5318, 42 U.S.C. 4012a, 4104a, 4104b, 4106,
and 4128.

Appendix A to Part 208—[Amended]

m 2. In Appendix A to part 208, remove
Attachments II and III.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 3. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3907,
and 3909; 15 U.S.C. 6801 and 6805.

m 4. Amend Appendix A to part 225 as
follows:

| a. In section II:

m i. Designate the three undesignated
paragraphs as paragraphs (i), (ii), and (iii)
and revise newly redesignated
paragraphs (i), (ii) and (iii).

m ii. Remove footnote 8 [Reserved];
redesignate footnotes 9, 10, and 11 as
footnotes 13, 14, and 15 respectively; and
redesignate footnotes 14 through 61 as
footnotes 17 through 64 respectively.
m b. In section I A., revise the heading.
m c. Revise section IL.A.1.

m d. In section II.A.2.,

m i. Revise the heading.

m ii. Revise paragraph b and newly
redesignated footnote 15.

m iii. Revise paragraph d. and add new
footnote 16.

m e. In section II.B.2., add a sentence at
the end of newly redesignated footnote
19.

m f. In section I1.C.2., revise newly
redesignated footnotes 40 and 41.

m g. Remove Attachments I and III.

Appendix A to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Risk-Based Measure

* * * * *

II. Definition of Qualifying Capital for the
Risk-Based Capital Ratio

(i) A banking organization’s qualifying total
capital consists of two types of capital
components: “core capital elements” (tier 1
capital elements) and “supplementary capital
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elements” (tier 2 capital elements). These
capital elements and the various limits,
restrictions, and deductions to which they
are subject, are discussed below. To qualify
as an element of tier 1 or tier 2 capital, an
instrument must be fully paid up and
effectively unsecured. Accordingly, if a
banking organization has purchased, or has
directly or indirectly funded the purchase of,
its own capital instrument, that instrument
generally is disqualified from inclusion in
regulatory capital. A qualifying tier 1 or tier
2 capital instrument must be subordinated to
all senior indebtedness of the organization. If
issued by a bank, it also must be
subordinated to claims of depositors. In
addition, the instrument must not contain or
be covered by any covenants, terms, or
restrictions that are inconsistent with safe
and sound banking practices.

(ii) On a case-by-case basis, the Federal
Reserve may determine whether, and to what
extent, any instrument that does not fit
wholly within the terms of a capital element
set forth below, or that does not have the
characteristics or the ability to absorb losses
commensurate with the capital treatment
specified below, will qualify as an element of
tier 1 or tier 2 capital. In making such a
determination, the Federal Reserve will
consider the similarity of the instrument to
instruments explicitly addressed in the
guidelines; the ability of the instrument to
absorb losses, particularly while the
organization operates as a going concern; the
maturity and redemption features of the
instrument; and other relevant terms and
factors.

(iii) The redemption of capital instruments
before stated maturity could have a
significant impact on an organization’s
overall capital structure. Consequently, an
organization should consult with the Federal
Reserve before redeeming any equity or other
capital instrument included in tier 1 or tier
2 capital prior to stated maturity if such
redemption could have a material effect on
the level or composition of the organization’s
capital base. Such consultation generally
would not be necessary when the instrument
is to be redeemed with the proceeds of, or
replaced by, a like amount of a capital
instrument that is of equal or higher quality
with regard to terms and maturity and the
Federal Reserve considers the organization’s
capital position to be fully sufficient.

A. The Definition and Components of
Qualifying Capital

1. Tier 1 capital. Tier 1 capital generally is
defined as the sum of core capital elements
less any amounts of goodwill, other
intangible assets, interest-only strips
receivables, deferred tax assets, nonfinancial
equity investments, and other items that are
required to be deducted in accordance with
section ILB. of this appendix. Tier 1 capital
must represent at least 50 percent of
qualifying total capital.

a. Core capital elements (tier 1 capital
elements). The elements qualifying for
inclusion in the tier 1 component of a
banking organization’s qualifying total
capital are:

i. Qualifying common stockholders’ equity;

ii. Qualifying noncumulative perpetual
preferred stock (including related surplus);

iii. Minority interest related to qualifying
common or noncumulative perpetual
preferred stock directly issued by a
consolidated U.S. depository institution or
foreign bank subsidiary (Class A minority
interest); and

iv. Restricted core capital elements. The
aggregate of these items is limited within tier
1 capital as set forth in section II.A.1.b. of
this appendix. These elements are defined to
include:

(1) Qualifying cumulative perpetual
preferred stock (including related surplus);

(2) Minority interest related to qualifying
cumulative perpetual preferred stock directly
issued by a consolidated U.S. depository
institution or foreign bank subsidiary (Class
B minority interest);

(3) Minority interest related to qualifying
common stockholders’ equity or perpetual
preferred stock issued by a consolidated
subsidiary that is neither a U.S. depository
institution nor a foreign bank (Class C
minority interest); and

(4) Qualifying trust preferred securities.

b. Limits on restricted core capital
elements—i. Limits. (1) The aggregate amount
of restricted core capital elements that may
be included in the tier 1 capital of a banking
organization must not exceed 25 percent of
the sum of all core capital elements,
including restricted core capital elements,
net of goodwill less any associated deferred
tax liability. Stated differently, the aggregate
amount of restricted core capital elements is
limited to one-third of the sum of core capital
elements, excluding restricted core capital
elements, net of goodwill less any associated
deferred tax liability.

(2) In addition, the aggregate amount of
restricted core capital elements (other than
qualifying mandatory convertible preferred
securities °) that may be included in the tier
1 capital of an internationally active banking
organization ¢ must not exceed 15 percent of
the sum of all core capital elements,
including restricted core capital elements,
net of goodwill less any associated deferred
tax liability.

(3) Amounts of restricted core capital
elements in excess of this limit generally may
be included in tier 2 capital. The excess
amounts of restricted core capital elements
that are in the form of Class C minority

* * * * *

5 Qualifying mandatory convertible preferred
securities generally consist of the joint issuance by
a bank holding company to investors of trust
preferred securities and a forward purchase
contract, which the investors fully collateralize
with the securities, that obligates the investors to
purchase a fixed amount of the bank holding
company’s common stock, generally in three years.
A bank holding company wishing to issue
mandatorily convertible preferred securities and
include them in tier 1 capital must consult with the
Federal Reserve prior to issuance to ensure that the
securities’ terms are consistent with tier 1 capital
treatment.

6 For this purpose, an internationally active
banking organization is a banking organization that
(1) as of its most recent year-end FR Y-9C reports
total consolidated assets equal to $250 billion or
more or (2) on a consolidated basis, reports total on-
balance-sheet foreign exposure of $10 billion or
more on its filings of the most recent year-end
FFIEC 009 Country Exposure Report.

interest and qualifying trust preferred
securities are subject to further limitation
within tier 2 capital in accordance with
section IL.A.2.d.iv. of this appendix. A
banking organization may attribute excess
amounts of restricted core capital elements
first to any qualifying cumulative perpetual
preferred stock or to Class B minority
interest, and second to qualifying trust
preferred securities or to Class C minority
interest, which are subject to a tier 2
sublimit.

ii. Transition.

(1) The quantitative limits for restricted
core capital elements set forth in sections
IILA.1.b.i. and II.A.2.d.iv. of this appendix
become effective on March 31, 2009. Prior to
that time, a banking organization with
restricted core capital elements in amounts
that cause it to exceed these limits must
consult with the Federal Reserve on a plan
for ensuring that the banking organization is
not unduly relying on these elements in its
capital base and, where appropriate, for
reducing such reliance to ensure that the
organization complies with these limits as of
March 31, 2009.

(2) Until March 31, 2009, the aggregate
amount of qualifying cumulative perpetual
preferred stock (including related surplus)
and qualifying trust preferred securities that
a banking organization may include in tier 1
capital is limited to 25 percent of the sum of
the following core capital elements:
qualifying common stockholders’ equity,
Qualifying noncumulative and cumulative
perpetual preferred stock (including related
surplus), qualifying minority interest in the
equity accounts of consolidated subsidiaries,
and qualifying trust preferred securities.
Amounts of qualifying cumulative perpetual
preferred stock (including related surplus)
and qualifying trust preferred securities in
excess of this limit may be included in tier
2 capital.

(3) Until March 31, 2009, internationally
active banking organizations generally are
expected to limit the amount of qualifying
cumulative perpetual preferred stock
(including related surplus) and qualifying
trust preferred securities included in tier 1
capital to 15 percent of the sum of core
capital elements set forth in section
II.A.1.b.ii.2. of this appendix.

c. Definitions and requirements for core
capital elements—i. Qualifying common
stockholders’ equity.

(1) Definition. Qualifying common
stockholders’ equity is limited to common
stock; related surplus; and retained earnings,
including capital reserves and adjustments
for the cumulative effect of foreign currency
translation, net of any treasury stock, less net
unrealized holding losses on available-for-
sale equity securities with readily
determinable fair values. For this purpose,
net unrealized holding gains on such equity
securities and net unrealized holding gains
(losses) on available-for-sale debt securities
are not included in qualifying common
stockholders’ equity.

(2) Restrictions on terms and features. A
capital instrument that has a stated maturity
date or that has a preference with regard to
liquidation or the payment of dividends is
not deemed to be a component of qualifying
common stockholders’ equity, regardless of
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whether or not it is called common equity.
Terms or features that grant other preferences
also may call into question whether the
capital instrument would be deemed to be
qualifying common stockholders’ equity.
Features that require, or provide significant
incentives for, the issuer to redeem the
instrument for cash or cash equivalents will
render the instrument ineligible as a
component of qualifying common
stockholders’ equity.

(3) Reliance on voting common
stockholders’ equity. Although section IL.A.1.
of this appendix allows for the inclusion of
elements other than common stockholders’
equity within tier 1 capital, voting common
stockholders’ equity, which is the most
desirable capital element from a supervisory
standpoint, generally should be the dominant
element within tier 1 capital. Thus, banking
organizations should avoid over-reliance on
preferred stock and nonvoting elements
within tier 1 capital. Such nonvoting
elements can include portions of common
stockholders’ equity where, for example, a
banking organization has a class of nonvoting
common equity, or a class of voting common
equity that has substantially fewer voting
rights per share than another class of voting
common equity. Where a banking
organization relies excessively on nonvoting
elements within tier 1 capital, the Federal
Reserve generally will require the banking
organization to allocate a portion of the
nonvoting elements to tier 2 capital.

ii. Qualifying perpetual preferred stock.

(1) Qualifying requirements. Perpetual
preferred stock qualifying for inclusion in
tier 1 capital has no maturity date and cannot
be redeemed at the option of the holder.
Perpetual preferred stock will qualify for
inclusion in tier 1 capital only if it can absorb
losses while the issuer operates as a going
concern.

(2) Restrictions on terms and features.
Perpetual preferred stock included in tier 1
capital may not have any provisions
restricting the banking organization’s ability
or legal right to defer or waive dividends,
other than provisions requiring prior or
concurrent deferral or waiver of payments on
more junior instruments, which the Federal
Reserve generally expects in such
instruments consistent with the notion that
the most junior capital elements should
absorb losses first. Dividend deferrals or
waivers for preferred stock, which the
Federal Reserve expects will occur either
voluntarily or at its direction when an
organization is in a weakened condition,
must not be subject to arrangements that
would diminish the ability of the deferral to
shore up the banking organization’s
resources. Any perpetual preferred stock
with a feature permitting redemption at the
option of the issuer may qualify as tier 1
capital only if the redemption is subject to
prior approval of the Federal Reserve.
Features that require, or create significant
incentives for the issuer to redeem the
instrument for cash or cash equivalents will
render the instrument ineligible for inclusion
in tier 1 capital. For example, perpetual
preferred stock that has a credit-sensitive
dividend feature—that is, a dividend rate that
is reset periodically based, in whole or in

part, on the banking organization’s current
credit standing—generally does not qualify
for inclusion in tier 1 capital.” Similarly,
perpetual preferred stock that has a dividend
rate step-up or a market value conversion
feature—that is, a feature whereby the holder
must or can convert the preferred stock into
common stock at the market price prevailing
at the time of conversion—generally does not
qualify for inclusion in tier 1 capital.8
Perpetual preferred stock that does not
qualify for inclusion in tier 1 capital
generally will qualify for inclusion in tier 2
capital.

(3) Noncumulative and cumulative
features. Perpetual preferred stock that is
noncumulative generally may not permit the
accumulation or payment of unpaid
dividends in any form, including in the form
of common stock. Perpetual preferred stock
that provides for the accumulation or future
payment of unpaid dividends is deemed to
be cumulative, regardless of whether or not
it is called noncumulative.

iii. Qualifying minority interest. Minority
interest in the common and preferred
stockholders’ equity accounts of a
consolidated subsidiary (minority interest)
represents stockholders’ equity associated
with common or preferred equity
instruments issued by a banking
organization’s consolidated subsidiary that
are held by investors other than the banking
organization. Minority interest is included in
tier 1 capital because, as a general rule, it
represents equity that is freely available to
absorb losses in the issuing subsidiary.
Nonetheless, minority interest typically is
not available to absorb losses in the banking
organization as a whole, a feature that is a
particular concern when the minority interest
is issued by a subsidiary that is neither a U.S.
depository institution nor a foreign bank. For
this reason, this appendix distinguishes
among three types of qualifying minority
interest. Class A minority interest is minority
interest related to qualifying common and
noncumulative perpetual preferred equity
instruments issued directly (that is, not
through a subsidiary) by a consolidated U.S.
depository institution © or foreign bank 10

7 Traditional floating-rate or adjustable-rate
perpetual preferred stock (that is, perpetual
preferred stock in which the dividend rate is not
affected by the issuer’s credit standing or financial
condition but is adjusted periodically in relation to
an independent index based solely on general
market interest rates), however, generally qualifies
for inclusion in tier 1 capital provided all other
requirements are met.

8 Traditional convertible perpetual preferred
stock, which the holder must or can convert into
a fixed number of common shares at a preset price,
generally qualifies for inclusion in tier 1 capital
provided all other requirements are met.

9U.S. depository institutions are defined to
include branches (foreign and domestic) of federally
insured banks and depository institutions chartered
and headquartered in the 50 states of the United
States, the District of Columbia, Puerto Rico, and
U.S. territories and possessions. The definition
encompasses banks, mutual or stock savings banks,
savings or building and loan associations,
cooperative banks, credit unions, and international
banking facilities of domestic banks.

10For this purpose, a foreign bank is defined as
an institution that engages in the business of
banking; is recognized as a bank by the bank

subsidiary of a banking organization. Class A
minority interest is not subject to a formal
limitation within tier 1 capital. Class B
minority interest is minority interest related
to qualifying cumulative perpetual preferred
equity instruments issued directly by a
consolidated U.S. depository institution or
foreign bank subsidiary of a banking
organization. Class B minority interest is a
restricted core capital element subject to the
limitations set forth in section II.A.1.b.i. of
this appendix, but is not subject to a tier 2
sub-limit. Class C minority interest is
minority interest related to qualifying
common or perpetual preferred stock issued
by a banking organization’s consolidated
subsidiary that is neither a U.S. depository
institution nor a foreign bank. Class C
minority interest is eligible for inclusion in
tier 1 capital as a restricted core capital
element and is subject to the limitations set
forth in sections II.A.1.b.i. and IL.A.2.d.iv. of
this appendix. Minority interest in small
business investment companies, investment
funds that hold nonfinancial equity
investments (as defined in section II.B.5.b. of
this appendix), and subsidiaries engaged in
nonfinancial activities are not included in
the banking organization’s tier 1 or total
capital if the banking organization’s interest
in the company or fund is held under one of
the legal authorities listed in section II.B.5.b.
of this appendix. In addition, minority
interest in consolidated asset-backed
commercial paper programs (ABCP) (as
defined in section III.B.6. of this appendix)
that are sponsored by a banking organization
are not included in the organization’s tier 1
or total capital if the organization excludes
the consolidated assets of such programs
from risk-weighted assets pursuant to section
II1.B.6. of this appendix.

iv. Qualifying trust preferred securities.

(1) A banking organization that wishes to
issue trust preferred securities and include
them in tier 1 capital must first consult with
the Federal Reserve. Trust preferred
securities are defined as undated preferred
securities issued by a trust or similar entity
sponsored (but generally not consolidated) by
a banking organization that is the sole
common equity holder of the trust.
Qualifying trust preferred securities must
allow for dividends to be deferred for at least
twenty consecutive quarters without an event
of default, unless an event of default leading
to acceleration permitted under section
II.A.1.c.iv.(2) has occurred. The required
notification period for such deferral must be
reasonably short, no more than 15 business
days prior to the payment date. Qualifying
trust preferred securities are otherwise
subject to the same restrictions on terms and
features as qualifying perpetual preferred
stock under section II.A.1.c.ii.(2) of this
appendix.

(2) The sole asset of the trust must be a
junior subordinated note issued by the
sponsoring banking organization that has a
minimum maturity of thirty years, is
subordinated with regard to both liquidation

supervisory or monetary authorities of the country
of its organization or principal banking operations;
receives deposits to a substantial extent in the
regular course of business; and has the power to
accept demand deposits.
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and priority of periodic payments to all
senior and subordinated debt of the
sponsoring banking organization (other than
other junior subordinated notes underlying
trust preferred securities). Otherwise the
terms of a junior subordinated note must
mirror those of the preferred securities issued
by the trust.* The note must comply with
section II.A.2.d. of this appendix and the
Federal Reserve’s subordinated debt policy
statement set forth in 12 CFR 250.166 12
except that the note may provide for an event
of default and the acceleration of principal
and accrued interest upon (a) nonpayment of
interest for 20 or more consecutive quarters
or (b) termination of the trust without
redemption of the trust preferred securities,
distribution of the notes to investors, or
assumption of the obligation by a successor
to the banking organization.

(3) In the last five years before the maturity
of the note, the outstanding amount of the
associated trust preferred securities is
excluded from tier 1 capital and included in
tier 2 capital, where the trust preferred
securities are subject to the amortization
provisions and quantitative restrictions set
forth in sections II.A.2.d.iii. and iv. of this
appendix as if the trust preferred securities
were limited-life preferred stock.

2. Supplementary capital elements (tier 2
capital elements) * * *

b. Perpetual preferred stock. Perpetual
preferred stock (and related surplus) that

11 Under generally accepted accounting
principles, the trust issuing the preferred securities
generally is not consolidated on the banking
organization’s balance sheet; rather the underlying
subordinated note is recorded as a liability on the
organization’s balance sheet. Only the amount of
the trust preferred securities issued, which
generally is equal to the amount of the underlying
subordinated note less the amount of the
sponsoring banking organization’s common equity
investment in the trust (which is recorded as an
asset on the banking organization’s consolidated
balance sheet), may be included in tier 1 capital.
Because this calculation method effectively deducts
the banking organization’s common stock
investment in the trust in computing the numerator
of the capital ratio, the common equity investment
in the trust should be excluded from the calculation
of risk-weighted assets in accordance with footnote
17 of this appendix. Where a banking organization
has issued trust preferred securities as part of a
pooled issuance, the organization generally must
not buy back a security issued from the pool. Where
a banking organization does hold such a security
(for example, as a result of an acquisition of another
banking organization), the amount of the trust
preferred securities includable in regulatory capital
must, consistent with section IL(i) of this appendix,
be reduced by the notional amount of the banking
organization’s investment in the security issued by
the pooling entity.

12 Trust preferred securities issued before April
15, 2005, generally would be includable in tier 1
capital despite noncompliance with sections
IL.A.1.c.iv. or IL.A.2.d. of this appendix or 12 CFR
250.166 provided the non-complying terms of the
instrument (i) have been commonly used by
banking organizations, (ii) do not provide an
unreasonably high degree of protection to the
holder in circumstances other than bankruptcy of
the banking organization, and (iii) do not effectively
allow a holder in due course of the note to stand
ahead of senior or subordinated debt holders in the
event of bankruptcy of the banking organization.

meets the requirements set forth in section
II.A.1.c.ii.(1) of this appendix is eligible for
inclusion in tier 2 capital without limit.15
* * * * *

d. Subordinated debt and intermediate-
term preferred stock—i. Five-year minimum
maturity. Subordinated debt and
intermediate-term preferred stock must have
an original weighted average maturity of at
least five years to qualify as tier 2 capital. If
the holder has the option to require the issuer
to redeem, repay, or repurchase the
instrument prior to the original stated
maturity, maturity would be defined, for risk-
based capital purposes, as the earliest
possible date on which the holder can put
the instrument back to the issuing banking
organization.

ii. Other restrictions on subordinated debt.
Subordinated debt included in tier 2 capital
must comply with the Federal Reserve’s
subordinated debt policy statement set forth
in 12 CFR 250.166.1¢ Accordingly, such
subordinated debt must meet the following
requirements:

(1) The subordinated debt must be
unsecured.

(2) The subordinated debt must clearly
state on its face that it is not a deposit and
is not insured by a Federal agency.

(3) The subordinated debt must not have
credit-sensitive features or other provisions
that are inconsistent with safe and sound
banking practice.

(4) Subordinated debt issued by a
subsidiary U.S. depository institution or
foreign bank of a bank holding company
must be subordinated in right of payment to
the claims of all the institution’s general
creditors and depositors, and generally must
not contain provisions permitting debt
holders to accelerate payment of principal or
interest upon the occurrence of any event
other than receivership of the institution.

* * * * *

15 Long-term preferred stock with an original
maturity of 20 years or more (including related
surplus) will also qualify in this category as an
element of tier 2 capital. If the holder of such an
instrument has the right to require the issuer to
redeem, repay, or repurchase the instrument prior
to the original stated maturity, maturity would be
defined for risk-based capital purposes as the
earliest possible date on which the holder can put
the instrument back to the issuing banking
organization. In the last five years before the
maturity of the stock, it must be treated as limited-
life preferred stock, subject to the amortization
provisions and quantitative restrictions set forth in
sections II.A.2.d.iii. and iv. of this appendix.

16 The subordinated debt policy statement set
forth in 12 CFR 250.166 notes that certain terms
found in subordinated debt may provide protection
to investors without adversely affecting the overall
benefits of the instrument to the issuing banking
organization and, thus, would be acceptable for
subordinated debt included in capital. For example,
a provision that prohibits a bank holding company
from merging, consolidating, or selling substantially
all of its assets unless the new entity redeems or
assumes the subordinated debt or that designates
the failure to pay principal and interest on a timely
basis as an event of default would be acceptable, so
long as the occurrence of such events does not
allow the debt holders to accelerate the payment of
principal or interest on the debt.

Subordinated debt issued by a bank holding
company or its subsidiaries that are neither
U.S. depository institutions nor foreign banks
must be subordinated to all senior
indebtedness of the issuer; that is, the debt
must be subordinated at a minimum to all
borrowed money, similar obligations arising
from off-balance sheet guarantees and direct
credit substitutes, and obligations associated
with derivative products such as interest rate
and foreign exchange contracts, commodity
contracts, and similar arrangements.
Subordinated debt issued by a bank holding
company or any of its subsidiaries that is not
a U.S. depository institution or foreign bank
must not contain provisions permitting debt
holders to accelerate the payment of
principal or interest upon the occurrence of
any event other than the bankruptcy of the
bank holding company or the receivership of
a major subsidiary depository institution.
Thus, a provision permitting acceleration in
the event that any other affiliate of the bank
holding company issuer enters into
bankruptcy or receivership makes the
instrument ineligible for inclusion in tier 2
capital.

iii. Discounting in last five years. As a
limited-life capital instrument approaches
maturity, it begins to take on characteristics
of a short-term obligation. For this reason, the
outstanding amount of term subordinated
debt and limited-life preferred stock eligible
for inclusion in tier 2 capital is reduced, or
discounted, as these instruments approach
maturity: one-fifth of the outstanding amount
is excluded each year during the instrument’s
last five years before maturity. When
remaining maturity is less than one year, the
instrument is excluded from tier 2 capital.

iv. Limits. The aggregate amount of term
subordinated debt (excluding mandatory
convertible debt) and limited-life preferred
stock as well as, beginning March 31, 2009,
qualifying trust preferred securities and Class
C minority interest in excess of the limits set
forth in section II.A.1.b.i. of this appendix
that may be included in tier 2 capital is
limited to 50 percent of tier 1 capital (net of
goodwill and other intangible assets required
to be deducted in accordance with section
IL.B.1.b. of this appendix). Amounts of these
instruments in excess of this limit, although
not included in tier 2 capital, will be taken
into account by the Federal Reserve in its
overall assessment of a banking
organization’s funding and financial
condition.

B. * * %

2. * * %

a. * * * The aggregate amount of
investments in banking or finance
subsidiaries??

* * * * *

I * * *
C.*x * *

2. % x %

* * * * *

19* * * For purposes of this section, the
definition of banking and finance subsidiary does
not include a trust or other special purpose entity
used to issue trust preferred securities.
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a. * * * U.S. depository institutions 49 and
foreign banks41;* * *
* * * * *

m 5. Amend Appendix D to part 225, as
follows:

m a. In section L.b., amend the first
sentence by changing the phrase “to
consolidated basis” to “on a
consolidated basis’ and the second
sentence by changing the word ‘““that” to
“than.”

m b. In section IL.b., remove footnote 3
and redesignate footnote 4 as footnote 3.
m c. In section II.c., revise the second
sentence.

Appendix to Part 225—Capital
Adequacy Guidelines for Bank Holding
Companies: Tier 1 Leverage Measure
* * * * *

II. * * %

c. * * * This is consistent with the Federal
Reserve’s risk-based capital guidelines and
long-standing Federal Reserve policy and

practice with regard to leverage guidelines.
* k%

* * * * *

By order of the Board of Governors of the
Federal Reserve System, March 4, 2005.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 05-4690 Filed 3—9-05; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE217; Special Conditions No.
23-156-SC]

Special Conditions: AMSAFE,
Incorporated; Mooney Models M20K,
M20M, M20R, and M20S; Inflatable
Three-Point Restraint Safety Belt With
an Integrated Airbag Device

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

* * * * *

40 See footnote 9 of this appendix for the
definition of a U.S. depository institution. For this
purpose, the definition also includes U.S.-chartered
depository institutions owned by foreigners.
However, branches and agencies of foreign banks
located in the U.S., as well as all bank holding
companies, are excluded.

41 See footnote 10 of this appendix for the
definition of a foreign bank. Foreign banks are
distinguished as either OECD banks or non-OECD
banks. OECD banks include banks and their
branches (foreign and domestic) organized under
the laws of countries (other than the United States)
that belong to the OECD-based group of countries.
Non-OECD banks include banks and their branches
(foreign and domestic) organized under the laws of
countries that do not belong to the OECD-based
group of countries.

SUMMARY: These special conditions are
issued for the installation of an
AMSAFE, Inc., Inflatable Three-Point
Restraint Safety Belt with an Integrated
Airbag Device on Mooney models
M20K, M20M, M20R, and M20S. These
airplanes, as modified by AMSAFE,
Inc., will have novel and unusual design
features associated with the lap belt
portion of the safety belt, which
contains an integrated airbag device.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Effective February 25, 2005.

FOR FURTHER INFORMATION CONTACT: MTr.
Mark James, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 901 Locust, Kansas City,
Missouri, 816—329—4137, fax 816—329—
4090, e-mail: mark.james@faa.gov.

SUPPLEMENTARY INFORMATION
Background

On April 13, 2004, AMSAFE, Inc.,
Aviation Inflatable Restraints Division,
1043 North 47th Avenue, Phoenix, AZ
85043, applied for a supplemental type
certificate for the installation of an
inflatable lap belt restraint with a
standard upper torso restraint (or
shoulder harness) in Mooney models
M20 (K, M, R, and S). The Mooney
models M20 (K, M, R, and S) are single-
engine, multiplace airplanes.

The inflatable restraint system is a
three-point safety belt restraint system
consisting of a traditional shoulder
harness and an inflatable airbag lap belt.
The inflatable portion of the restraint
system will rely on sensors to
electronically activate the inflator for
deployment. The inflatable restraint
system will be made available on the
pilot, copilot, and passenger seats of
these airplanes.

In an emergency landing, the airbag
will inflate and provide a protective
cushion between the occupant’s head
and structure within the airplane. This
will reduce the potential for head and
torso injury. The inflatable restraint
behaves in a manner that is similar to
an automotive airbag, but in this case,
the airbag is integrated into the lap belt.
While airbags and inflatable restraints
are standard in the automotive industry,
the use of an inflatable three-point
restraint system is novel for general
aviation operations.

The FAA has determined that this
project will be accomplished by
providing the same level of safety as the
current Mooney models M20 (K, M, R,
and S). The FAA has two primary safety
concerns with the installation of airbags
or inflatable restraints:

e That they perform properly under
foreseeable operating conditions; and

e That they do not perform in a
manner or at such times as to impede
the pilot’s ability to maintain control of
the airplane or constitute a hazard to the
airplane or occupants.

The latter point has the potential to be
the more rigorous of the requirements.
An unexpected deployment while
conducting the takeoff or landing phases
of flight may result in an unsafe
condition. The unexpected deployment
may either startle the pilot or generate
a force sufficient to cause a sudden
movement of the control yoke. Either
action could result in a loss of control
of the airplane, the consequences of
which are magnified due to the low
operating altitudes during these phases
of flight. The FAA has considered this
when establishing these special
conditions.

The inflatable restraint system relies
on sensors to electronically activate the
inflator for deployment. These sensors
could be susceptible to inadvertent
activation, causing deployment in a
potentially unsafe manner. The
consequences of an inadvertent
deployment must be considered in
establishing the reliability of the system.
AMSAFE, Inc., must show either that
the effects of an inadvertent deployment
in flight are not a hazard to the airplane
or that an inadvertent deployment is
extremely improbable. In addition,
general aviation aircraft are susceptible
to a large amount of cumulative wear
and tear on a restraint system. The
potential for inadvertent deployment
may increase as a result of this
cumulative damage. Therefore, the
impact of wear and tear on inadvertent
deployment must be considered. Due to
the effects of this cumulative damage, a
life limit must be established for the
appropriate system components in the
restraint system design.

There are additional factors to be
considered to minimize the chances of
inadvertent deployment. General
aviation airplanes are exposed to a
unique operating environment, since the
same airplane may be used by both
experienced and student pilots. The
effect of this environment on
inadvertent deployment must be
understood. Therefore, qualification
testing of the firing hardware/software
must consider the following:
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e The airplane vibration levels
appropriate for a general aviation
airplane; and

e The inertial loads that result from
typical flight or ground maneuvers,
including gusts and hard landings.

Any tendency for the firing
mechanism to activate as a result of
these loads or acceleration levels is
unacceptable.

Other influences on inadvertent
deployment include high intensity
electromagnetic fields (HIRF) and
lightning. Since the sensors that trigger
deployment are electronic, they must be
protected from the effects of these
threats. To comply with HIRF and
lightning requirements, the AMSAFE,
Inc., inflatable restraint system is
considered a critical system, since its
inadvertent deployment could have a
hazardous effect on the airplane.

Given the level of safety of the current
Mooney M20 occupant restraints, the
inflatable restraint system must show
that it will offer an equivalent level of
protection in an emergency landing. In
an inadvertent deployment, the restraint
must still be at least as strong as a
Technical Standard Order approved belt
and shoulder harness. There is no
requirement for the inflatable portion of
the restraint to offer protection during
multiple impacts, where more than one
impact would require protection.

The inflatable restraint system must
deploy and provide protection for each
occupant under a crash condition. The
seats of the models M20 (K, M, R, and
S) are not certificated to the
requirements of § 23.562, and it is not
known if they would remain intact
following exposure to the crash pulse
identified in § 23.562. Therefore, the test
crash pulse used to satisfy this
requirement may have a peak
longitudinal deceleration lower than
that required by § 23.562. However, the
test pulse onset rate (deceleration
divided by time) must be equal to or
greater than the onset rate of the pulse
described in § 23.562. This will
demonstrate that the crash sensor will
trigger when exposed to a rapidly
applied deceleration, like an actual
crash event.

It is possible a wide range of
occupants will use the inflatable
restraint. Thus, the protection offered by
this restraint should be effective for
occupants that range from the fifth
percentile female to the ninety-fifth
percentile male. Energy absorption must
be performed in a consistent manner for
this occupant range.

To support this operational capability,
there must be a means to verify the
integrity of this system before each
flight. AMSAFE, Inc., may establish

inspection intervals where they have
demonstrated the system to be reliable
between these intervals.

An inflatable restraint may be
“armed” even though no occupant is
using the seat. While there will be
means to verify the integrity of the
system before flight, unoccupied seats
with active restraints should not
constitute a hazard to any occupant.
This will protect any individual
performing maintenance inside the
cockpit while the aircraft is on the
ground. The restraint must also provide
suitable visual warnings that would
alert rescue personnel to the presence of
an inflatable restraint system.

In addition, the design must prevent
the inflatable seatbelt from either being
incorrectly buckled or installed such
that the airbag would not properly
deploy, or both. As an alternative,
AMSAFE, Inc., may show that such
deployment is not hazardous to the
occupant and will still provide the
required protection.

The cabins of the Mooney model
airplanes identified in these special
conditions are confined areas, and the
FAA is concerned that noxious gasses
may accumulate in an airbag
deployment. When deployment does
occur, either by design or inadvertently,
there must not be a release of hazardous
quantities of gas or particulate matter
into the cockpit.

An inflatable restraint should not
increase the risk already associated with
fire. Therefore, the inflatable restraint
should be protected from the effects of
fire so that an additional hazard is not
created by, for example, a rupture of the
inflator.

Finally, the airbag is likely to have a
large volume displacement and possibly
impede the egress of an occupant. Since
the bag deflates to absorb energy, the
inflatable restraint would probably be
deflated at the time an occupant would
attempt egress. However, it is
appropriate to specify a time interval
after which the inflatable restraint may
not impede rapid egress. Ten seconds
has been chosen as reasonable time.
This time limit will offer a level of
protection throughout the impact.

Type Certification Basis

Under the provisions of § 21.101,
AMSAFE, Inc., must show that the
Mooney models M20 (K, M, R, and S),
as changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. 2A3 or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly

referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. 2A3 are as follows:

Mooney M20K

Model M20K (Serial Number 25-0001
through 25-2012) See Note 21 below
(from Type Certificate Data Sheet). Givil
Air Regulations (CAR) 3, effective
November 1, 1949, as amended to May
18, 1954, with paragraph 3.74 of
Amendment 3-13 dated August 25,
1955; CAR 3 effective May 15, 1956, as
amended to October 1, 1959, paragraphs
3.109, 3.112, 3.115, 3.118, 3.120, and
3.441; in lieu of corresponding CAR 3
paragraphs, where applicable—14 CFR
Part 23, effective February 1, 1965, as
amended to September 14, 1969;
§§23.33, 23.901 through 23.953,

§§ 23.955 through 23.963, §§ 23.967
through 23.1047, §§23.1121 through
23.1193, §§23.1351 through 23.1401,
§23.1527, § 23.1553, as amended to
June 17, 1970; §§ 23.1441 through
23.1449, as amended to February 1,
1977; §§ 23.1091 through 23.1105, as
amended March 1, 1978; §§ 23.29; 14
CFR part 36, effective September 20,
1976.

Model M20K (Serial Number 25-2013
and on) See Note 21 below (from Type
Certificate Data Sheet). Civil Air
Regulations (CAR) 3, effective
November 1, 1949, as amended to May
18, 1954, with paragraph 3.74 of
Amendment 3—-13; CAR 3 effective May
15, 1956, as amended to October 1,
1959, paragraphs 3.109, 3.112, 3.115,
3.118, 3.120, and 3.441; in lieu of
corresponding CAR 3 paragraphs, where
applicable—14 CFR part 23, effective
February 1, 1965; § 23.33, §§23.901
through 23.953, §§ 23.955 through
23.963, §§23.967 through 23.1047,
§§23.1121 through 23.1193, §§23.1351
through 23.1401, § 23.1527, § 23.1553 of
Amendment 23-7; §§ 23.1441 through
23.1449 of Amendment 23-9;
§§23.1091 through 23.1105 of
Amendment 23-17; § 23.1301 of
Amendment 23-20; § 23.29 of
Amendment 23-21; § 23.1529 of
Amendment 23-26; §§ 23.45 through
23.77 of Amendment 23-34; § 23.1587
of Amendment 23—45; §§23.1323 and
23.1325 of Amendment 23—42; 14 CFR
part 36, latest amendment at time of
certification.

Note 21: M20K S/N’s 25-2000 through 25—
2012 may be retrofitted to TSIO-360-SB2
engine and gross weight increase to 3130 lbs.
when complied with M20K Gross Weight
Increase Retrofit Instructions.

Mooney M20M

Model M20 Civil Air Regulations
(CAR) 3, effective November 1, 1949, as
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amended to May 18, 1954, paragraph
3.74, as amended to August 25, 1955;
paragraphs 3.109, 3.112, 3.115, 3.118,
3.120, and 34.441 of CAR 3, effective
May 15, 1956, as amended to October 1,
1959. In lieu of corresponding CAR 3
paragraphs, where applicable—14 CFR
part 23, effective February 1, 1965;
§23.29, as amended to March 1, 1978;
§23.33, as amended to September 14,
1969; §§23.901 through 23.953,

§§ 23.955 through 23.963, §§ 23.967
through 23.1063, as amended to
September 14, 1969; §§ 23.1091 through
23.1105, as amended to February 1,
1977; §§23.1121 through 23.1193,
§§23.1351 through 23.1399, as amended
to September 14, 1969; §§ 23.1401, as
amended to August 11, 1971; §§ 23.1441
through 23.1449, as amended to June 17,
1970; §23.1521, as amended to
December 1, 1978; §23.1525; § 23.1527,
as amended to September 14, 1969;
§§23.1545, 23.1549, 23.1553, as
amended to December 1, 1978;
§23.1557, as amended to December 20,
1973; § 23.1559, as amended to March 1,
1978; §23.1563, as amended to
September 14, 1969; § 23.1583, as
amended to December 1, 1978; 14 CFR
part 36, effective September 20, 1976, as
amended to December 22, 1988.

Mooney M20R

Model M20R Civil Air Regulations
(CAR) 3, effective November 1, 1949, as
amended to May 18, 1954, paragraph
3.74, as amended to August 25, 1955;
paragraphs 3.109, 3.112, 3.115, 3.118,
3.120, and 34.441 of CAR 3, effective
May 15, 1956; as amended to October 1,
1959. In lieu of corresponding CAR 3
paragraphs, where applicable—14 CFR
part 23, effective February 1, 1965;
§23.29, as amended to March 1, 1978;
§23.33, as amended to September 14,
1969; §§23.901 through 23.953,

§§ 23.955 through 23.963, §§ 23.967
through 23.1063, as amended to
September 14, 1969; §§ 23.1091 through
23.1105, as amended to February 1,
1977; §§23.1121 through 23.1193,
§§23.1351 through 23.1399, as amended
to September 14, 1969; § 23.1401, as
amended to August 11, 1971; §§ 23.1441
through 23.1449, as amended to June 17,
1970; §23.1521, as amended to
December 1, 1978; § 23.1525;
§§23.1527, as amended to September
14, 1969; §§ 23.1545, 23.1549, and
23.1553, as amended to December 1,
1978; §§ 23.1557, as amended to
December 20, 1973; § 23.1559, as
amended to March 1, 1978; § 23.1563, as
amended to September 14, 1969;
§23.1583, as amended to December 1,
1978; 14 CFR part 36, effective
September 20, 1976, as amended to
December 22, 1988.

Mooney M20S

Model M20S Civil Air Regulations
(CAR) 3, effective November 1, 1949, as
amended May 18, 1954; except for
paragraph 3.74 amended August 25,
1955; paragraph 3.109, .112, .115, .118,
.120, and .441 of CAR 3, effective May
15, 1956, as amended October 1, 1959;
and in lieu of corresponding CAR 3
paragraphs, where applicable—14 CFR
part 23, effective February 1, 1965:
Section 23.29, as amended by
Amendment 23-21, dated March 1,
1978; §§23.33, dated September 14,
1969; §§ 23.45 through 23.77, as
amended by Amendment 23-34, dated
January 15, 1987; §§23.777, as amended
by Amendment 23-7, dated September
14, 1969; §§23.901 through 23.953,
§§23.955 through 23.963, §§23.967
through 23.1063, as amended by
Amendment 23-7, dated September 14,
1969; §§23.1091 through 23.1105, as
amended by Amendment 23-17, dated
February 1, 1977; §§23.1121 through
23.1193, §§23.1351 through 23.1399, as
amended by Amendment 23-7, dated
September 14, 1969; § 23.1311, as
amended by Amendment 23.49, dated
March 11, 1996; § 23.1337(b), as
amended by Amendment 23-7, dated
September 14, 1969; § 23.1401, as
amended by Amendment 23-11, dated
August 11, 1971; §§ 23.1441 through
23.1449, as amended by Amendment
23-9, dated June 17, 1970; § 23.1521, as
amended by Amendment 23-21, March
1, 1978; §§23.1525 and 23.1527, as
amended by Amendment 23-7, dated
September 14, 1969; § 23.1529, as
amended by Amendment 23-26, dated
October 14, 1980; §§ 23.1545, 23.1549,
and 23.1553, as amended by
Amendment 23-23, dated December 1,
1978; § 23.1555(a), as amended by
Amendment 23-7, dated September 14,
1969; § 23.1557, as amended by
Amendment 23-14, dated December 20,
1973; § 23.1559, as amended by
Amendment 23-21, dated March 1,
1978; § 23.1563, as amended by
Amendment 23-7, dated September 14,
1969; §§23.1581 through 23.1589, as
amended by Amendment 23-34, dated
January 15, 1987; 14 CFR part 36,
effective September 20, 1976, the
current amendment in effect at date of
certification; and Equivalent.

For the models listed above, the
certification basis also includes all
exemptions, if any; equivalent level of
safety findings, if any; and the special
conditions adopted by this rulemaking
action.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 23 as amended) do not contain
adequate or appropriate safety standards

for the AMSAFE, Inc., inflatable
restraint as installed on these Mooney
models because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to that model under the provisions of
§21.101.

Novel or Unusual Design Features

The Mooney models M20 (K, M, R,
and S) will incorporate the following
novel or unusual design feature:

The AMSAFE, Inc., Inflatable Three-
Point Restraint Safety Belt with an
Integrated Airbag Device. The purpose
of the airbag is to reduce the potential
for injury in an accident. In a severe
impact, an airbag will deploy from the
lap belt portion of the restraint, in a
manner similar to an automotive airbag.
The airbag will deploy between the
head of the occupant and airplane
interior structure. This will, therefore,
provide some protection to the head of
the occupant. The restraint will rely on
sensors to electronically activate the
inflator for deployment.

The Code of Federal Regulations state
performance criteria for seats and
restraints in an objective manner.
However, none of these criteria are
adequate to address the specific issues
raised concerning inflatable restraints.
Therefore, the FAA has determined that,
in addition to the requirements of part
21 and part 23, special conditions are
needed to address the installation of this
inflatable restraint.

Accordingly, these special conditions
are adopted for the Mooney models M20
(K, M, R, and S) equipped with the
AMSAFE, Inc., three-point inflatable
restraint system. Other conditions may
be developed, as needed, based on
further FAA review and discussions
with the manufacturer and civil aviation
authorities.

Discussion of Comments

Notice of proposed special conditions
No. 23-05-01-SC for the Mooney
models M20 (K, M, R, and S) equipped
with the AMSAFE, Inc., three-point
inflatable restraint system was



Federal Register/Vol. 70, No. 46/ Thursday, March 10, 2005/Rules and Regulations

11841

published on January 19, 2005 (70 FR
2977). No comments were received.
Applicability

As discussed above, these special
conditions are applicable to the Mooney
models M20 (K, M, R, and S) equipped
with the AMSAFE, Inc., three-point
inflatable restraint system. Should
AMSAFE, Inc., apply at a later date for
a supplemental type certificate to
modify any other model on the Type
Certificates identified in these special
conditions to incorporate the same
novel or unusual design feature, the
special conditions would also apply to
the other model under the provisions of
§21.101.

Conclusion

This action affects only certain novel
or unusual design features on the
Mooney models M20 (K, M, R, and S).

It is not a rule of general applicability,
and it affects only the applicant who
applied to the FAA for approval of these
features on the airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Special Conditions

m The FAA has determined that this
project will be accomplished on the basis
of not lowering the current level of safety
for the Mooney models M20 (K, M, R,
and S) occupant restraint system.
Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Mooney models M20 (K, M,
R, and S), as modified by AMSAFE, Inc.

Inflatable Three-Point Restraint Safety
Belt with an Integrated Airbag Device on
Mooney Models M20 (K, M, R, and S).

1. It must be shown that the inflatable
restraint will deploy and provide
protection under crash conditions.
Compliance will be demonstrated using
the dynamic test condition specified in
§ 23.562, which may be modified as
follows:

a. The peak longitudinal deceleration
may be reduced; however, the onset rate
of the deceleration must be equal to or
greater than the crash pulse identified in
§23.562.

b. The peak longitudinal deceleration
must be above the deployment
threshold of the crash sensor and equal

to or greater than the forward static
design longitudinal load factor required
by the original certification basis of the
airplane.

c. The means of protection must take
into consideration a range of stature
from a 5th percentile female to a 95th
percentile male. The inflatable restraint
must provide a consistent approach to
energy absorption throughout the range.

2. The inflatable restraint must
provide adequate protection for each
occupant. In addition, unoccupied seats
that have an active restraint must not
constitute a hazard to any occupant.

3. The design must prevent the
inflatable restraint from either being
incorrectly buckled or incorrectly
installed, or both, such that the airbag
would not properly deploy.
Alternatively, it must be shown that
such deployment is not hazardous to the
occupant and will provide the required
protection.

4. It must be shown that the inflatable
restraint system is not susceptible to
inadvertent deployment as a result of
wear and tear or the inertial loads
resulting from in-flight or ground
maneuvers (including gusts and hard
landings) that are likely to be
experienced in service.

5. It must be extremely improbable for
an inadvertent deployment of the
restraint system to occur, or an
inadvertent deployment must not
impede the pilot’s ability to maintain
control of the airplane or cause an
unsafe condition (or hazard to the
airplane). In addition, a deployed
inflatable restraint must be at least as
strong as a Technical Standard Order
(C114) certificated belt and shoulder
harness.

6. It must be shown that deployment
of the inflatable restraint system is not
hazardous to the occupant and will not
result in injuries that could impede
rapid egress. This assessment should
include occupants whose restraint is
loosely fastened.

7. It must be shown that an
inadvertent deployment that could
cause injury to a standing or sitting
person is improbable. In addition, the
restraint must also provide suitable
visual warnings that would alert rescue
personnel to the presence of an
inflatable restraint system.

8. It must be shown that the inflatable
restraint will not impede rapid egress of
the occupants 10 seconds after its
deployment.

9. For the purposes of complying with
HIRF and lightning requirements, the
inflatable restraint system is considered
a critical system since its deployment
could have a hazardous effect on the
airplane.

10. It must be shown that the
inflatable restraints will not release
hazardous quantities of gas or
particulate matter into the cabin.

11. The inflatable restraint system
installation must be protected from the
effects of fire such that no hazard to
occupants will result.

12. There must be a means to verify
the integrity of the inflatable restraint
activation system before each flight or it
must be demonstrated to reliably
operate between inspection intervals.

13. A life limit must be established for
appropriate system components.

14. Qualification testing of the
internal firing mechanism must be
performed at vibration levels
appropriate for a general aviation
airplane.

Issued in Kansas City, Missouri on
February 25, 2005.

David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-4649 Filed 3—9-05; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE219, Special Condition No.
23-159-SC]

Special Conditions: Cessna Aircraft
Company; EFIS on the Cessna 172R
and 172S; Protection of Systems for
High Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Cessna Aircraft Company,
Model 172R and 1728 airplanes. These
airplanes, as modified by Cessna
Aircraft Company, will have a novel or
unusual design feature(s) associated
with the installation of a Garmin G1000
electronic flight instrument system
(EFIS) and the protection of this system
from the effects of high intensity
radiated field (HIRF) environments. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is March 2, 2005.
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Comments must be received on or
before April 11, 2005.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. marked: Docket No. CE219.
Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Wes
Ryan, Aerospace Engineer, Standards
Office (ACE-110), Small Airplane
Directorate, Aircraft Certification
Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4127.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the design approval and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments, as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. CE219.” The postcard will
be date stamped and returned to the
commenter.

Background

On January 28, 2004, Cessna Aircraft
Company; One Cessna Boulevard; Post
Office Box 7704; Wichita, KS 67277,

made an application to the FAA for an
amended type certificate for the Cessna
172R and 172S. The 172R and 1728 are
currently approved under TC No. 3A12.
The proposed modification incorporates
a novel or unusual design feature, such
as digital avionics consisting of an EFIS
that may be vulnerable to HIRF external
to the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Cessna Aircraft Company
must show that the Cessna Model 172R
and 1728 meet the following provisions
or the applicable provisions in effect on
the date of application for type
certification of the Cessna 172R and
1728S.

For the 172R Series:

14 CFR part 23 of the Federal
Aviation Regulations effective February
1, 1965, as amended by 23—1 through
23-6, except as follows: Sec. 23.423;
23.611; 23.619; 23.623; 23.689; 23.775;
23.871; 23.1323; and 23.1563 as
amended by Amendment 23-7. Sections
23.807 and 23.1524 as amended by
Amendment 23-10. Sections 23.507;
23.771; 23.853(a), (b) and (c); and
23.1365 as amended by Amendment 23—
14. Section 23.951 as amended by
Amendment 23—-15. Sections 23.607;
23.675; 23.685; 23.733; 23.787; 23.1309
and 23.1322 as amended by
Amendment 23—-17. Section 23.1301 as
amended by Amendment 23-20. Section
23.1353; and 23.1559 as amended by
Amendment 23—21. Sections 23.603;
23.605; 23.613; 23.1329 and 23.1545 as
amended by Amendment 23-23.
Sections 23.441 and 23.1549 as
amended by Amendment 23—28.
Sections 23.779 and 23.781 as amended
by Amendment 23-33. Sections 23.1;
23.51 and 23.561 as amended by
Amendment 23-34. Sections 23.301;
23.331; 23.351; 23.427; 23.677; 23.701;
23.735; and 23.831 as amended by
Amendment 23—42. Sections 23.961;
23.1093; 23.1143(g); 23.1147(b);
23.1303; 23.1357; 23.1361 and 23.1385
as amended by Amendment 23-43.
Sections 23.562(a), 23.562(b)2,
23.562(c)1, 23.562(c)2, 23.562(c)3, and
23.562(c)4 as amended by Amendment
23—44. Sections 23.33; 23.53; 23.305;
23.321; 23.485; 23.621; 23.655 and
23.731 as amended by Amendment 23—
45. 14 CFR part 36 dated December 1,
1969, as amended by Amendments 36—
1 through 36-21, additional certification
requirements applied to the G1000
system itself, such as 23.1309 and
23.1311 as amended by Amendment 23—
49, 23.1321 as amended by Amendment
23—41, and 23.1322 as amended by
Amendment 23-43, exemptions, if any;

and the special conditions adopted by
this rulemaking action.

For the 1728 series:

14 CFR part 23 effective February 1,
1965, as amended by 23—1 through 23—
6, except as follows: Sections 23.423;
23.611; 23.619; 23.623; 23.689; 23.775;
23.871; 23.1323; and 23.1563 as
amended by Amendment 23-7. Sections
23.807 and 23.1524 as amended by
Amendment 23-10. Sections 23.507;
23.771; 23.853(a), (b) and (c); and
23.1365 as amended by Amendment 23—
14. Section 23.951 as amended by
Amendment 23—15. Sections 23.607;
23.675; 23.685; 23.733; 23.787; 23.1309
and 23.1322 as amended by
Amendment 23-17. Section 23.1301 as
amended by Amendment 23-20.
Sections 23.1353; and 23.1559 as
amended by Amendment 23-21.
Sections 23.603; 23.605; 23.613; 23.1329
and 23.1545 as amended by
Amendment 23-23. Sections 23.441 and
23.1549 as amended by Amendment 23—
28. Sections 23.779 and 23.781 as
amended by Amendment 23-33.
Sections 23.1; 23.51 and 23.561 as
amended by Amendment 23-34.
Sections 23.301; 23.331; 23.351; 23.427;
23.677; 23.701; 23.735; and 23.831 as
amended by Amendment 23—42.
Sections 23.961; 23.1093; 23.1143(g);
23.1147(b); 23.1303; 23.1357; 23.1361
and 23.1385 as amended by
Amendment 23-43. Sections 23.562(a),
23.562(b)2, 23.562(c)1, 23.562(c)2,
23.562(c)3, and 23.562(c)4 as amended
by Amendment 23—44. Sections 23.33;
23.53; 23.305; 23.321; 23.485; 23.621;
23.655 and 23.731 as amended by
Amendment 23—45. 14 CFR part 36
dated December 1, 1969, as amended by
Amendments 36—1 through 36-21,
additional certification requirements
applied to the G1000 system itself, such
as 23.1309 and 23.1311 as amended by
Amendment 23-49, 23.1321 as amended
by Amendment 23-41, and 23.1322 as
amended by Amendment 23-43,
exemptions, if any; and the special
conditions adopted by this rulemaking
action.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions, as appropriate, as
defined in § 11.19, are issued in
accordance with § 11.38 after public
notice and become part of the type
certification basis in accordance with
§21.101.



Federal Register/Vol. 70, No. 46/ Thursday, March 10, 2005/Rules and Regulations

11843

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

The Cessna Model 172R and Model
172S will incorporate the following
novel or unusual design features: A
Garmin G1000 electronic flight
instrument system (EFIS) including a
primary flight display on the pilot side
as well as a multifunction display in the
center of the instrument panel.

Protection of Systems From High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid-state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced
electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and

its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined below:

Field strength
Frequency (volts per meter)

Peak Average
10 kHz—100kHz ............ 50 50
100 kHz-500 kHz ......... 50 50
500 kHz-2 MHz ............ 50 50
2 MHz-30 MHz ............. 100 100
30 MHz-70 MHz ........... 50 50
70 MHz-100 MHz ......... 50 50
100 MHz-200 MHz ....... 100 100
200 MHz—400 MHz ....... 100 100
400 MHz-700 MHz ....... 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ...... 2000 200
2 GHz—4 GHz ...... 3000 200
4 GHz-6 GHz ...... 3000 200
6 GHz-8 GHz ...... 1000 200
8 GHz-12 GHz ............. 3000 300
12 GHz-18 GHz ........... 2000 200
18 GHz—40 GHz ........... 600 200

The field strengths are expressed in
terms of peak root-mean-square (rms)
values.
or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant for
approval by the FAA to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions, whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A

system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to the Cessna
172R and 1728 airplanes. Should the
Cessna Aircraft Company apply at a
later date to modify any other model on
the same type certificate to incorporate
the same novel or unusual design
feature, the special conditions would
apply to that model as well under the
provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.
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Citation

m The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.38 and 11.19.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Cessna 172R and 1728 airplanes
modified by the Cessna Aircraft
Company to add the Garmin G1000 EFIS
system.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions: Functions
whose failure would contribute to, or
cause, a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on March
2, 2005.

Nancy C. Lane,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4745 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-27-AD; Amendment
39-14002; AD 2005-05-13]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JTI9D-59A, —70A, —7Q, and
—7Q3 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
Pratt & Whitney (PW) JT9D-59A, —70A,
—-7Q, and —7Q3 turbofan engines. That
AD currently requires fluorescent
penetrant inspection (FPI) of high
pressure turbine (HPT) second stage
airseals, part numbers (P/Ns) 5002537—

01, 788945, 753187, and 807410, knife-
edges for cracks, each time the engine’s
HPT second stage airseal is accessible.
This AD requires replacing each existing
HPT second stage airseal with an
improved design HPT second stage
airseal and modifying the 2nd stage HPT
vane cluster assembly and 1st stage
retaining blade HPT plate assembly at
next piece-part exposure, but no later
than five years after the effective date of
this AD. These actions are considered
terminating action to the repetitive
inspections required by AD 2002—-10—
07. This AD results from the
manufacturer introducing an improved
design HPT second stage airseal and
modifications to increase cooling. We
are issuing this AD to prevent failure of
the HPT second stage airseal due to
cracks in the knife-edges, which if not
detected, could result in uncontained
engine failure and damage to the
airplane.

DATES: This AD becomes effective April
14, 2005. The Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in the regulations as of April 14, 2005.

ADDRESSES: You can get the service
information identified in this AD from
Pratt & Whitney, 400 Main St., East
Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503.

You may examine the AD docket and
the service information at the FAA, New
England Region, Office of the Regional
Counsel, 12 New England Executive
Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Kevin Donovan, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01887—
5299; telephone (781) 238-7743; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
a proposed AD. The proposed AD
applies to PW JT9D-59A, -70A, -7Q,
and —7Q3 turbofan engines. We
published the proposed AD in the
Federal Register on July 7, 2004 (69 FR
40819). That action proposed to require
replacing each existing HPT second
stage airseal with an improved design
HPT second stage airseal and modifying
the 2nd stage HPT vane cluster
assembly and 1st stage retaining blade
HPT plate assembly at next piece-part
exposure, but no later than five years
after the effective date of the proposed
AD. These actions would be considered
terminating action to the repetitive
inspections required by AD 2002—10—
07.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Request To Keep AD 2002-10-07 as an
Alternative Means of Compliance

One commenter requests that the
existing AD, which is AD 2002-10-07,
be kept as an alternative means of
compliance. The commenter states that
the compliance of the proposed AD, as
per the Accomplishment Instructions of
PW Service Bulletin (SB) No. JT9D
6454, Revision 1, not only requires
replacement of the HPT second stage
turbine airseal, but also requires
replacement and modification of many
other parts. Since all of the parts of the
HPT module are required to be exposed
to piece-parts during overhaul, and not
at any other time, the compliance
statement which states At the next
piece-part exposure”” should be
amended to “At the next HPT Module
overhaul”, as also stated in SB No. JT9D
6454, Revision 1.

We do not agree. AD 2002—-10—-07 was
introduced solely as an interim action,
with the intent of the redesign being the
final solution. We are issuing this AD to
prevent failure of the HPT second stage
airseal due to cracks in the knife-edges,
which if not detected, could result in
uncontained engine failure and damage
to the airplane. Therefore we do not feel
that the AD 2002—-10-07 interim action
provides an equivalent level of safety. In
addition, there are times such as an
unscheduled maintenance event, in
which the HPT module hardware will
be exposed. It is our intention to
incorporate this AD at the next piece-
part exposure.

Proposal for an Alternative
Management Plan

One commenter proposes an
alternative management plan to the
compliance section in the proposed AD,
subject to the provisions in the
proposed AD. The commenter provided
the details of the proposed management
plan to us in a separate document. The
background to the proposed plan is as
follows:

HPT second stage airseals, P/Ns
5002537-01, 788945, 753187, and
807410, have very high scrap rates.
About 75% of airseals are scrapped after
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fluorescent penetrant inspection (FPI).
Only those airseals passing FPI which
are reinstalled, will continue to have a
risk of knife-edge cracking. Limiting
those airseals to 2,000 cycles-in-service,
maximum, before a repeat FPI is
required, will increase the detection rate
when compared to AD 2002-10-07.

We do not agree. The purpose of AD
2002—10-07 was to serve as an interim
action until PW provided a new design
part. Since the new design part is
available, we feel it is in the interest of
public safety to replace the part at the
earliest opportunity and prevent any
failure of the HPT second stage airseal,
which if not detected, could result in
uncontained engine failure and damage
to the airplane.

Request To Clarify Piece-Part Exposure

One commenter requests clarification
of the term ‘““‘piece-part exposure” and
suggests changing the term to “piece-
part level”.

We agree to clarify the term ““piece-
part exposure”. We have added a
definition that states that for the
purposes of this AD, piece-part
exposure means the HPT second stage
airseal disk is considered completely
disassembled, when done in accordance
with the disassembly instructions in the
engine manufacturer’s, or other FAA-
approved engine manual.

Request for AD To Reflect the Latest
Service Bulletin Compliance, and To
Clarify That New Parts Can Also Be

Installed

One commenter, PW, states the
following:

“The compliance requirements
specified in the proposed AD are more
stringent than what is recommended in
the compliance section of SB No. JT9D
6454. Compliance with the proposed
AD would require operators to
incorporate the SB coincidental with
module repair (piece-part exposure),
which could occur well in advance of
HPT module overhaul as defined in the
SB. Although the proposed AD
compliance requirement may seem
prudent with regards to added
conservatism, the SB recommendation
is based on an industry-accepted
methodology for the assessment of risk
for future uncontained failures. A key
variable in performing the risk analysis
is the incorporation rate. The rate
applied that satisfies PW’s risk criteria,
was in fact based on a typical HPT
overhaul interval range. No
consideration was given for piece-part
exposure during a premature module
repair or a specific “hard-time”
incorporation date. Recognizing the
FAA’s desire to mandate a compliance

date, PW reviewed the incorporation
rate as it relates to a five-year
compliance period and estimates 95%
incorporation based on a typical
overhaul interval, while incorporation
at a six-year threshold captures 98.4%
of the population.

In summary:

The AD should reflect compliance as
defined in PW SB No. 6454, having a
compliance date of 6 years as imposed
by the FAA.

Service Bulletin No. JT9D —6454 has
been revised since the proposed AD was
issued, adding additional airflow data to
the turbine rotor nozzle and ring
assembly airflow test procedure. The
AD should reflect SB No. JT9D 6454,
Revision 2.

Wording throughout the proposed AD
implies that compliance can only be
achieved through modification of
existing second stage vane clusters, and
first stage blade retaining plates. The
proposed AD should recognize that all
parts required to accomplish the intent
of SB No. JT9D 6454 are also available
as new, from PW and modification of
serviceable parts may be optional as
specified in the SB.”

We summarize the comment as
follows:

It is PW’s technical opinion that the
incorporation of SB No. JT9D 6454
before HPT module overhaul, would
create an unnecessary burden on
operators. It is also PW’s technical
opinion that the compliance period
should be extended to six years to
capture a greater percentage of the
population so not to create unnecessary
financial burden on lower utilization
operators.

We partially agree. The purpose of AD
2002—-10-07 was to serve as an interim
action until PW provided a new design
part. Since the new design for this part
is now available, we feel it is an item
of public safety to replace the part as a
closing action for this AD and prevent
an uncontained engine failure and
damage to the airplane. We are
referencing the latest revision of the SB,
which is Revision 3, in the AD.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

There are about 564 PW JT9D-59A,
—70A, -7Q, and —7Q3 turbofan engines

of the affected design in the worldwide
fleet. We estimate that 176 engines
installed on airplanes of U.S. registry
will be affected by this AD. We also
estimate that it will take approximately
210 work hours per engine to perform
the actions, and that the average labor
rate is $65 per work hour. Required
parts will cost approximately $117,696
per engine. Based on these figures, we
estimate the total cost of the AD to U.S.
operators to be $23,116,896.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2001-NE-17—
AD” in your request.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-12753 (67 FR
12753, May 23, 2002) and by adding a
new airworthiness directive,
Amendment 39-14002, to read as
follows:

2005-05-13 Pratt & Whitney: Amendment
39-14002. Docket No. 2001-NE-27-AD.

Effective Date

(a) This AD becomes effective April 14,
2005.

Affected ADs

(b) This AD supersedes AD 2002-10-07,
Amendment 39-12753.
Applicability

(c) This AD applies to Pratt & Whitney
(PW) JT9D-59A, —70A, —7Q, and —-7Q3
turbofan engines with high pressure turbine
(HPT) second stage airseal, part number (P/
N) 5002537-01, 788945, 753187, or 807410,
installed. These engines are installed on, but
not limited to, Airbus Industrie A300 series,
Boeing 747 series, and McDonnell Douglas
DC-10 series airplanes.

Unsafe Condition

(d) This AD results from the manufacturer
introducing an improved design HPT second
stage airseal and modifications to increase
cooling. We are issuing this AD to prevent
failure of the HPT second stage airseal due
to cracks in the knife-edges, which if not
detected, could result in uncontained engine
failure and damage to the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Replacement of HPT Second Stage Airseal

() At the next piece-part exposure, but no
later than five years after the effective date
of this AD, replace the HPT second stage
airseal with a P/N HPT second stage airseal
that is not listed in this AD, and modify the
2nd stage HPT vane cluster assembly and 1st
stage retaining blade HPT plate assembly.
Use the Accomplishment Instructions of PW
Service Bulletin No. JT9D 6454, Revision 3,
dated November 9, 2004, to do this.

Definition

(g) For the purposes of this AD, piece-part
exposure means the HPT second stage airseal
disk is considered completely disassembled,
when done in accordance with the
disassembly instructions in the engine
manufacturer’s, or other FAA-approved
engine manual.

Alternative Methods of Compliance

(h) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(i) You must use Pratt & Whitney Service
Bulletin No. JT9D 6454, Revision 3, dated
November 9, 2004, to perform the
replacement and modification required by
this AD. The Director of the Federal Register
approved the incorporation by reference of
this service bulletin in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You can get
a copy from Pratt & Whitney, 400 Main St.,
East Hartford, CT 06108; telephone (860)
565—8770; fax (860) 565—4503. You can
review copies at the FAA, New England
Region, Office of the Regional Counsel, 12
New England Executive Park, Burlington,
MA; or at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Related Information

(j) None.

Issued in Burlington, Massachusetts, on
March 2, 2005.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 05-4562 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19897; Directorate
Identifier 2004—CE-45—-AD; Amendment 39—
14003; AD 2005-05-14]

RIN 2120-AA64
Airworthiness Directives; Eagle

Aircraft (Malaysia) Sdn. Bhd. Model
Eagle 150B Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for certain
Eagle Aircraft (Malaysia) Sdn. Bhd.
Model Eagle 150B airplanes. This AD

requires you to modify or replace the co-
pilot rudder pedal assembly. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Malaysia. We are issuing this AD to
prevent binding of the co-pilot rudder
pedal assembly due to premature wear
of the bushing, which could result in
loss of co-pilot rudder and brake
control. This failure could result in loss
of control of the airplane.

DATES: This AD becomes effective on
April 22, 2005.

As of April 22, 2005, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.
ADDRESSES: To get the service
information identified in this AD,
contact Eagle Aircraft (Malaysia) Sdn.
Bhd., PO Box 1028, Pejabat Pos Besar,
Melaka, Malaysia, 75150; telephone: 011
(606) 317—4105; facsimile: 011 (606)
317-7213. To review this service
information, go to the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741—
6030.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001 or on the Internet at http://
dms.dot.gov. The docket number is
FAA-2004-19897; Directorate Identifier
2004—CE-45—-AD.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer,
Small Airplane Directorate, ACE-112,
901 Locust, Rm 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4146; facsimile: (816) 329-4149.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Department of Civil Aviation,
Malaysia (DCA), which is the
airworthiness authority for Malaysia,
recently notified FAA that an unsafe
condition may exist on certain Eagle
Aircraft Sdn. Bhd. Model Eagle 150B
airplanes. The DCA reports two
incidents of the co-pilot rudder pedal
assembly, part number (P/N) 2720D07—
02, binding and becoming inoperable
during flight.

Investigation revealed that the two
incidents resulted from premature wear
of the bushing, P/N 2720D08-39, in the
co-pilot rudder pedal assembly.
Premature wear of the bushing allowed
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it to slide of out the housing resulting
in excessive play between the co-pilot
rudder pedal assembly and the shaft.
That condition caused the co-pilot
rudder control pushrod pivot, P/N
2720D08-31/04, to bind with the co-
pilot pivot arms, P/N 2720D08—42.

Stronger material is used now to
manufacture the bushing and it has also
been improved by including side
stoppers.

What is the potential impact if FAA
took no action? If not corrected, binding
of the co-pilot rudder pedal assembly
could result in loss of co-pilot rudder
and brake control. This failure could
result in loss of control of the airplane.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain Eagle
Aircraft (Malaysia) Sdn. Bhd. Model
Eagle 150B airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on January 12, 2005 (70 FR 2070). The

NPRM proposed to require you to
modify or replace the co-pilot rudder
pedal assembly.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD. We
received no comments on the proposal
or on the determination of the cost to
the public.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
13 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the modification:

Labor hours

Parts cost

Total cost per airplane

4 work hours x $65 per hour = $260. Eagle Aircraft

Eagle Aircraft has agreed to provide the

parts with- | Not applicable.

has agreed to reimburse for the cost of labor. out cost.
We estimate the following costs to
accomplish the replacements:
Total cost per
Labor cost Parts cost airplane
3 WOrk hours X $65 PEIr NOUI = $T195 ...ttt see e seeeneesaeeneesseeneenseeneesenneennes $1,440 $1,635
Authority for This Rulemaking Regulatory Findings the AD Docket. You may get a copy of

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA'’s authority to issue rules on
aviation safety. Subtitle I, Section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in

this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2004—-19897;
Directorate Identifier 2004—CE—45—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2005-05-14 Eagle Aircraft (Malaysia) Sdn.
Bhd.: Amendment 39-14003; Docket No.
FAA-2004-19897; Directorate Identifier
2004—-CE—45-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on April 22,
2005.
What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model Eagle 150B
airplanes, manufacturer serial numbers
(MSN) 016 through 042, that are:

(1) Equipped with a co-pilot rudder pedal
assembly welded design, part number (P/N)
2720D07-02; and

(2) Certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Malaysia. The actions specified in this AD

are intended to prevent binding of the co-
pilot rudder pedal assembly due to
premature wear of the bushing, which could
result in loss of co-pilot rudder and brake
control. This failure could result in loss of
control of the airplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following, unless already done:

Actions

Compliance

Procedures

(1) Inspect the co-pilot rudder pedal assembly
welded design, part number (P/N)
2720D07-02, for cracks.

(i) If cracks are found replace the assembly
with a new bolted design co-pilot rudder
pedal assembly, P/N 2720D07-10.

(i) If no cracks are found, either:

(A) Modify P/N 2720D07-02 by replacing
the rudder control bushing with a new P/
N 2720D08-39 and installing a rudder
control stopper, P/N 2720D08-44; or.

(B) Replace P/N 2720D07-02 with a new
bolted design co-pilot rudder pedal as-
sembly, P/N 2720D07-10.

(2) Do not install a co-pilot rudder pedal as-
sembly, P/N 2720D07-02, unless it has been
inspected and modified as required in para-
graphs (e)(1) and (e)(1)(ii)(A) of this AD.

Inspect within 30 days after April 22, 2005
(the effective date of this AD). If cracks are
found during the inspection, before further
flight replace the rudder pedal assembly. If
no cracks are found during the inspection,
before further flight, modify or replace the
rudder pedal assembly.

As of April 22, 2005 (the effective date of this
AD).

To inspect and modify the rudder pedal as-
sembly, follow Eagle Aircraft Optional Serv-
ice Bulletin SB 1096, dated September 16,
2003. To replace the rudder pedal assem-
bly, follow Eagle Aircraft Optional Service
Bulletin SB 1097, dated September 16,
20083.

Not applicable.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Karl Schletzbaum,
Aerospace Engineer, Small Airplane
Directorate, ACE-112, 901 Locust, Rm 301,
Kansas City, Missouri, 64106; telephone:
(816) 329-4146; facsimile: (816) 329-4149.

What if I Need To Fly the Airplane to
Another Location to Comply With This AD?

(g) The FAA can issue a special flight
permit under sections 21.197 and 21.199 of
the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate your airplane
to a location where you can accomplish the
requirements of this AD provided that the
following is adhered to:

(1) Remove the co-pilot rudder pedal
assembly, P/N 2720D07-02, from installation
following Eagle Aircraft Mandatory Service
Bulletin SB 1095, dated September 16, 2003;
and

(2) Install a temporary placard in a visible
place on the instrument panel that has the
following wording: “WARNING: CO-PILOT
RUDDER PEDAL IS NON-FUNCTIONAL.”

Is There Other Information That Relates to
This Subject?

(h) Malaysia CAM AD 002—-10-2004, Issue
date: October 30, 2004, also addresses the
subject of this AD.

Does This AD Incorporate Any Material by
Reference?

(i) You must do the actions required by this
AD following the instructions in Eagle
Aircraft Optional Service Bulletin SB 1096,
dated September 16, 2003; and Eagle Aircraft
Optional Service Bulletin SB 1097, dated
September 16, 2003. The Director of the
Federal Register approved the incorporation
by reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get a copy of this service
information, contact Eagle Aircraft, P.O. Box
1028, Pejabat Pos Besar, Melaka, Malaysia,
75150; telephone: 011 (606) 317-4105;
facsimile: 011 (606) 317-7213. To review
copies of this service information, go to the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL—401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2004-19897; Directorate Identifier 2004—CE—
45—-AD.

Issued in Kansas Gity, Missouri, on March
2, 2005.

Nancy C. Lane,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4554 Filed 3—9-05; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-34—-AD; Amendment
39-13998; AD 2005-05-09]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and —145
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain EMBRAER Model
EMB-135 and —145 series airplanes.
This AD requires modification of the
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mid, aft, and forward upper liners in the
baggage compartment. The modification
involves replacing the plastic lens
protection grids on all upper liners with
new, light metal lens protection grids.
This AD is necessary to prevent the
plastic lens protection grids from
breaking away and exposing the lens as
a source of fire, which could lead to fire
damage to the aircraft systems and
structure, and expose the passengers
and crew to hazardous quantities of
smoke. This action is intended to
address the identified unsafe condition.

DATES: Effective April 14, 2005.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of April 14,
2005.

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), P.O. Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain EMBRAER
Model EMB-135 and —145 series
airplanes was published in the Federal
Register on December 17, 2003 (68 FR
70204). That action proposed to require
modification of the mid, aft, and
forward upper liners in the baggage
compartment. The modification would
involve replacing the plastic lens
protection grids on all upper liners with
new, light metal lens protection grids.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Supportive Comment

One commenter supports the
proposed AD.

Request To Include Additional Service
Information

One commenter notes that the
proposed AD requires the installation of
modified cargo liners in accordance
with EMBRAER Service Bulletin 145—
25—-0168, Change 02, dated August 8,
2000. The commenter states that
EMBRAER Service Bulletin 145-25—
0133, Change 01 and subsequent,
include similar instructions for
installing those same modified cargo
liners. The commenter suggests that the
proposed AD be revised to indicate that
actions accomplished previously in
accordance with EMBRAER Service
Bulletin 145-25-0133, Change 01 and
subsequent, are acceptable for
compliance with the corresponding
requirement of the proposed AD.

The commenter points out that C&D
Aerospace Service Bulletin 145-20216—
25-03, Revision 2, dated June 9, 2000,
which is included in EMBRAER Service
Bulletin 145-25-0168, Change 02,
includes a note stating that, for
airplanes having S/Ns 004/0118 and
0120/0133, accomplishing C&D Service
Bulletin 145-20216—-25-03 is not
required if an operator has
accomplished the actions included in
EMBRAER Service Bulletin 145-25—
0133. The commenter recommends that
paragraphs (a) and (b) of the proposed
AD be revised to reference EMBRAER
Service Bulletin 145-25-0133, Change
01 and subsequent, and C&D Aerospace
Service Bulletin 145-20216-25-01. C&D
Aerospace Service Bulletin 145-20216—
25-01 is included in EMBRAER Service
Bulletin 145-25-0133.

We do not agree to refer to “Change
01 and subsequent’”” of EMBRAER
Service Bulletin 145-25-0133, or C&D
Aerospace Service Bulletin 145-20216—
25-01, in paragraphs (a) and (b) of this
AD. We have reviewed EMBRAER
Service Bulletin 145-25-0133, Change
06, dated October 20, 2003, and
determined that additional actions are
required for operators who have
accomplished the actions specified in
that service bulletin. (Change 06 is the
current revision level of that service
bulletin.) We have determined that
EMBRAER Service Bulletin 145-25—
0133 includes only procedures for
removing existing baggage compartment
liners, installing new baggage
compartment liners, and installing the
service bulletin incorporation placard.
EMBRAER Service Bulletin 145-25—
0168 includes procedures for modifying
the existing baggage compartment liners
and installing the service bulletin
incorporation placard.

We also point out that the transmittal
letter for EMBRAER Service Bulletin

145—25-0133, Change 06, includes the
following statement: ““Aircraft that have
complied with previous issue of this
Bulletin need additional action per SB
145—25-0168.” Under the provisions of
paragraph (d) of this AD, operators may
request an alternative method of
compliance for work accomplished in
accordance with the Accomplishment
Instructions of any change level of
EMBRAER Service Bulletin 145-25—
0133. We have not changed this AD
regarding this issue.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Cost Impact

We estimate that 160 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 7 work hours
per airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Parts will be
provided by the manufacturer at no
charge. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $72,800, or $455 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2005-05-09 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-13998. Docket 2003—
NM-34—-AD.

Applicability: Model EMB-135 and —145
series airplanes, certificated in any category,
having serial numbers (S/Ns) 145004 through
145187 inclusive, S/Ns 145191 through
145196 inclusive, S/N 145200, and S/N
145204.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the plastic lens protection grids
in the baggage compartment from breaking
away and exposing the lens as a source of
fire, which could lead to fire damage to the
aircraft systems and structure, and expose the
passengers and crew to hazardous quantities
of smoke, accomplish the following:

Note 1: EMBRAER Service Bulletin 145—
25-0168, Change 02, dated August 8, 2000,
references C&D Aerospace Service Bulletin
145-20216-25-03, Revision 2, dated June 9,
2000, as an additional source of service
information for accomplishment of the
modification. The C&D Aerospace service
bulletin is included within the EMBRAER
service bulletin.

Modification

(a) Within 2,000 flight hours after the
effective date of this AD: Modify the mid, aft,
and forward, baggage compartment upper
liners to replace the plastic lens protection
grids on all upper liners with new, light
metal lens protection grids, in accordance
with the Accomplishment Instructions of
EMBRAER Service Bulletin 145-25-0168,
Change 02, dated August 8, 2000.

Actions Accomplished Previously

(b) Modifications to the cargo liners
accomplished before the effective date of this
AD in accordance with EMBRAER Service
Bulletin 145-25-0168, Change 01, dated
April 13, 2000, are considered acceptable for
compliance with the corresponding actions
specified in this AD.

Parts Installation

(c) As of the effective date of this AD, no
person may install on any airplane a smoke
detector cover having part number 7161119—
507, or a ceiling panel having part number
7161011-507, 7161011-517, 7161011-519,
7161011-523, 7161011-525, 7161011-527,
7161011-529, 7161011-531, or 7161011-533.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions must be done in accordance with
EMBRAER Service Bulletin 145-25-0168,
Change 02, dated August 8, 2000. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in Brazilian airworthiness directive 2000-06—
01, dated ]uly 3, 2000.

Effective Date

(f) This amendment becomes effective on
April 14, 2005.

Issued in Renton, Washington, on February
28, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05—4551 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-16596; Airspace
Docket No. 03—AS0-20]

Amendment of Class D, E2 and E4
Airspace; Columbus Lawson AAF, GA,
and Class E5 Airspace; Columbus, GA;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correcting amendment.

SUMMARY: This document contains a
correction to the final rule (FAA-2003—
16596; 03—AS0-20), which was
published in the Federal Register on
March 23, 2004 (69 FR 13467),
amending Class E5 airspace at
Columbus, GA. This action changes the
Lawson 127° localizer (LOC) course to
the 145° LOC course.

EFFECTIVE DATE: 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Operations Branch, Air Traffic Division,
Federal Aviation Administration, PO
Box 20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

Background

Federal Register Document 04—6380,
Docket No. FAA-2003-16596; Airspace
Docket 03—ASO-20, published on
March 23, 2004 (69 FR 13467), amends
Class E5 airspace at Columbus, GA, as
a result of the relocation of the Lawson
Army Airfield (AAF) Instrument
Landing System (ILS) and the extension
of Runway (RWY) 15-33. This action
corrects the published docket.

Designations for Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9M, dated August 30, 2004,
and effective September 16, 2004, which
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is incorporated by reference in 14 CFR
71.1. The Class E designation listed in
this document will be published
subsequently in the Order.

Need for Correction

As published, the final rule contains
an error that incorrectly identifies the
LOC course for the Lawson AAF ILS
RWY 33 Standard Instrument Approach
Procedure (SIAP). Accordingly,
pursuant to the authority delegated to
me, the legal description for the Class
E5 airspace area at Columbus, GA,
incorporated by reference at § 71.1, 14
CFR 71.1, and published in the Federal
Register on March 23, 2004 (69 FR
13467), is corrected by making the
following correcting amendment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
m In consideration of the foregoing, the
Federal Aviation Administration
corrects the adopted amendment, 14 CFR
part 71, by making the following
correcting amendment:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

[Corrected]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO GA E5 Columbus, GA [Corrected]

Columbus Metropolitan Airport, GA

(Lat 32°30°59” N, long. 84°56"20” W)
Lawson AAF, GA

(Lat. 32°20"14” N, long. 84°59'29” W)
Lawson VOR/DME

(Lat. 32°19'57” N, long. 84°59’36” W)
Lawson LOC

(Lat. 32°20°43” N, long. 84°59'55” W)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Columbus Metropolitan Airport and
within a 7.6-mile radius of Lawson AAF and
within 2.5 miles each side of Lawson VOR/
DME 340° radial, extending from the 7.6-mile
radius to 15 miles north of the VOR/DME and

within 4 miles each side of the Lawson LOC
145° course, extending from the 7.6-mile
radius to 10.6 miles southeast of Lawson
AAF.

* * * * *

Issued in College Park, Georgia on
February 16, 2005.

Mark D. Ward,

Acting Area Director, Air Traffic Division,
Southern Region.

[FR Doc. 05—4750 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19579; Airspace
Docket No. 04—-ACE—-69]

Establishment of Class E2 Airspace;
and Modification of Class E5 Airspace;
Newton, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Newton, KS. It also
modifies the Class E airspace area
extending upward from 700 feet above
the surface at Newton, KS by correcting
discrepancies in the extension to this
airspace area.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft executing instrument
approach procedures to Newton-Gity-
County Airport and to segregate aircraft
using instrument approach procedures
in instrument conditions from aircraft
operating in visual conditions.

DATES: Effective 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329—-2524.

SUPPLEMENTARY INFORMATION:

History

On Friday, January 7, 2005, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a Class E surface
area and to modify other Class E
airspace at Newton, KS (70 FR 1399)
and subsequently published a correction
to the proposal on Wednesday, January
26, 2005 (70 FR 3656). The proposal was
to establish a Class E surface area at
Newton, KS. It was also to modify the

Class E5 airspace and its legal
description by correcting discrepancies
in its extension. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to 14 CFR Part 71
establishes Class E airspace designated
as a surface area for an airport at
Newton, KS. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing instrument approach
procedures to Newton-City-County
Airport. Weather observations will be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications will be direct with
Wichita Terminal Radar Approach
Control Facility.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at Newton,
KS. An examination of this Class E
airspace area for Newton, KS revealed
discrepancies in its extension. This
action corrects these discrepancies. The
areas will be depicted on appropriate
aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulations—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Newton-City-County Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE KS E2 Newton, KS

Newton-City-County Airport, KS

(Lat. 38°03’26” N., long. 97°16'31” W.)
Newton NDB

(Lat. 38°03’51” N., long. 97°16"24” W.)

Within a 4.2-mile radius of Newton-Gity-
County Airport and within 2.5 miles each
side of the 185° bearing from the Newton
NDB extending from the 4.2-mile radius of
the airport to 7 miles south of the NDB.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEKS E5 Newton, KS

Newton-City-County Airport, KS

(Lat. 38°03’26” N., long. 97°16"31” W.)
Newton NDB

(Lat. 38°03’51” N., long. 97°16"24” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Newton-City-County Airport, and
within 2.5 miles each side of the 185° bearing

from the Newton NDB extending from the
6.7-mile radius of the airport to 7 miles south
of the NDB.

* * * * *

Issued in Kansas City, MO, on March 1,
2005.

Rosalyn R. Ward,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—-4651 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19580; Airspace
Docket No. 04—-ACE-70]

Establishment of Class E2 Airspace;
and Modification of Class E5 Airspace;
Ames, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Ames, IA. It also
modifies the Class E airspace area
extending upward from 700 feet above
the surface at Ames, IA by eliminating
extensions to this airspace area.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft executing instrument
approach procedures to Ames
Municipal Airport and to segregate
aircraft using instrument approach
procedures in instrument conditions
from aircraft operating in visual
conditions.

DATES: Effective 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION:

History

On Friday, January 7, 2005, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to establish a Class E surface
area and to modify other Class E
airspace at Ames, IA (70 FR 1397). The
proposal was to establish a Class E
surface area at Ames, IA. It was also to
modify the Class E5 airspace area to
bring it into compliance with FAA
directives. Interested parties were
invited to participate in this rulemaking

proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to 14 CFR Part 71
establishes Class E airspace designated
as a surface area for an airport at Ames,
IA. Controlled airspace extending
upward from the surface of the earth is
needed to contain aircraft executing
instrument approach procedures to
Ames Municipal Airport. Weather
observations will be provided by an
Automatic Surface Observing System
(ASOS) and communications will be
direct with Des Moines Terminal Radar
Approach Control Facility.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at Ames, IA.
An examination of this Class E airspace
area for Ames, IA revealed
discrepancies in its dimensions. The
airspace extensions are eliminated,
airspace is defined of appropriate
dimensions to protect aircraft departing
and executing instrument approach
procedures to Ames Municipal Airport
and the airspace area is brought into
compliance with FAA directives. Both
areas will be depicted on appropriate
aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Ames Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACETAE2 Ames, IA

Ames Municipal Airport, IA
(Lat. 41°59’31” N., long. 93°37’19” W.)
Within a 4.1-mile radius of Ames
Municipal Airport and within 1.8 miles each
side of the 197° bearing from the airport
extending from the 4.1-mile radius to 4.9
miles south of the airport.
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACETAE5 Ames,IA

Ames Municipal Airport, IA
(Lat. 41°59’31” N., long. 93°37’19” W.)
That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Ames Municipal Airport.
* * * * *

Issued in Kansas City, MO, on March 1,
2005.

Rosalyn R. Ward,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—4652 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19581; Airspace
Docket No. 04—ACE-71]

Establishment of Class E2 Airspace;
and Modification of Class E5 Airspace;
Ankeny, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Ankeny, IA. It also
modifies the Class E airspace area
extending upward from 700 feet above
the surface at Ankeny, IA.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing
instrument approach procedures to
Ankeny Regional Airport and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

DATES: Effective 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329—-2524.

SUPPLEMENTARY INFORMATION:
History

On Wednesday, January 19, 2005, the
FAA proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish a Class E surface
area and to modify other Class E
airspace at Ankeny, IA (70 FR 2991) and
subsequently published a correction to
the proposal on Monday, February 7,
2005 (70 FR 6378). The proposal was to
bring Ankeny, IA airspace areas into
compliance with FAA directives.
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace designated
as a surface area for an airport at
Ankeny, IA. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing instrument approach
procedures to Ankeny Regional Airport.
Weather observations will be provided
by an Automatic Weather Observing/
Reporting System (AWOS) and
communications will be direct with Des
Moines Terminal Radar Approach
Control Facility.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at Ankeny,
IA. An examination of this airspace area
revealed there is inadequate controlled
airspace to protect for diverse
departures. The examination also
identified that the north extension is
unnecessary and the northeast extension
does not comply with FAA airspace
directives. These discrepancies are
corrected by expanding the area from a
7-mile to a 7.1-mile radius of Ankeny
Regional Airport, eliminating the north
extension, modifying the northeast
extension and defining airspace of
appropriate dimensions to protect
aircraft departing and executing
instrument approach procedures to
Ankeny Regional Airport. The airspace
area is brought into compliance with
FAA Orders 7400.2E, Procedures for
Handling Airspace Matters, and
8260.19C, Flight Procedures and
Airspace. Both areas will be depicted on
appropriate aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14
CFR71.1. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of the
same Order. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
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Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Ankeny Regional Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
august 30, 2004, and effective September
16, 2004, is amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACETAE2 Ankeny, IA

Ankeny Regional Airport, IA

(Lat. 41°41’28” N., long. 93°33'59” W.)
Ankeny NDB

(Lat. 41°41'55” N., long. 93°33'50” W.)

Within a 4.6-mile radius of Ankeny
Regional Airport, and within 2.5 miles each
side of the 0.46° bearing from the Ankeny
NDB extending from the 4.6-mile radius of
the airport to 7 miles northeast of the NDB,
excluding that portion within the Des Moines
Class C airspace area.
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEIA E5 Ankeny, IA

Ankeny Regional Airport, IA

(Lat. 41°41°28” N., long. 93°33'59” W.)
Ankeny NDB

(Lat. 41°41’55” N., long. 93°33'50” W.)

That airspace extending upward from 7600
feet above the surface within a 7.1-mile
radius of Ankeny Regional Airport, and
within 2.5 miles each side of the 046° bearing
from the Ankeny NDB extending from the
7.1-mile radius of the airport to 7 miles
northeast of the NDB, excluding that portion
within the Des Moines Class C and E airspace
areas.

* * * * *

Issued in Kansas City, MO, on March 1,
2005.

Rosalyn R. Ward,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05—-4654 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2004—-18948; Airspace
Docket No. 04—AGL-18]

Modification of Class E Airspace;
Mount Comfort, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Mount Comfort, IN. Standard
Instrument Approach Procedures have
been developed for Mount Comfort
Airport. Controlled airspace extending
upward from 700 feet or more above the
surface of the earth is needed to contain
aircraft executing these approaches.
This action modifies the area of existing
controlled airspace for Mount Comfort
Airport.

DATES: Effective 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT: ]
Mark Reeves, FAA, Terminal
Operations, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7477.
SUPPLEMENTARY INFORMATION:

History

On Thursday, September 23, 2004, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at Mount
Comfort, IN (69 FR 56965). The proposal
was to modify controlled airspace
extending upward from 700 feet or more
above the surface of the earth to contain

Instrument Flight Rules (IFR) operations
in controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Mount
Comfort, IN, to accommodate aircraft
executing instrument flight procedures
into and out of Mount Comfort Airport.
The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IN E5 Mount comfort, IN [Revised]

Mount Comfort Airport, IN

(Lat. 39°50’37” N., long. 85°53749” W.)
Indianapolis Metropolitan Airport, IN

(Lat. 39°56’07” N., long. 86°02"42” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of the Mount Comfort Airport, and
within a 6.3-mile radius of the Indianapolis
Metropolitan Airport, excluding that airspace
within the Indianapolis Executive Airport,
IN, Class E airspace area.
* * * * *

Issued in Des Plaines, Illinois, on February
18, 2005.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 05-4656 Filed 3—9-05; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2004-18534; Airspace
Docket No. 04—-AGL-17]

Modification of Class E Airspace;
Hibbing, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Hibbing, MN. Standard
Instrument Approach Procedures have
been developed for Chisholm-Hibbing
Airport. Controlled airspace extending
upward from 700 feet or more above the
surface of the earth is needed to contain
aircraft executing these approaches.
This action modifies the area of existing
controlled airspace for Chisholm-
Hibbing Airport.

EFFECTIVE DATE: 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, FAA, Terminal

Operations, Central Service Office,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

On Thursday, September 23, 2004, the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at Hibbing,
MN (69 FR 56964). The proposal was to
modify controlled airspace extending
upward from 700 feet or more above the
surface of the earth to contain
Instrument Flight Rules operations in
controlled airspace during portions of
the terminal operation and while
transiting between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9M dated August 30, 2004,
and effective September 16, 2004, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies class E airspace at Hibbing,
MN, to accommodate aircraft executing
instrument flight procedures into and
out of Chisholm-Hibbing Airport. The
area will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 95665, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 Feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Hibbing, MN [Revised]
Hibbing, Chisholm-Hibbing Airport, MN
(Lat. 47°23"12” N., long. 92°50°20” W.)
That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Chisholm-Hibbing Airport.

* * * * *

Issued in Des Plaines, Illinois, on February
18, 2005.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 05-4657 Filed 3-9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-20064; Airspace
Docket No. 05-ACE-6]

Modification of Class E Airspace;
Mountain Grove, MO.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
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CFR part 71) by revising Class E
airspace at Mountain Grove, MO. A
review of the Class E airspace area
extending upward from 700 feet above
ground level (AGL) at Mountain Grove,
MO revealed it is not in compliance
with established airspace criteria. This
airspace area is enlarged and modified
to conform to FAA Orders. The
intended effect of this rule is to provide
controlled airspace of appropriate
dimensions to protect aircraft departing
from and executing Standard Instrument
Approach Procedures (SIAPs) to
Mountain Grove Memorial Airport. This
rule also amends the Mountain Grove
Memorial Airport reference point (ARP)
in the legal description to reflect current
data. The area is modified and enlarged
to conform to the criteria in FAA
Orders.

DATES: This direct final rule is effective
on 0901 UTGC, July 7, 2005.

Comments for inclusion in the Rules
Docket must be received on or before
April 18, 2005.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2005-20064/
Airspace Docket No. 05—ACE-#6, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
at Mountain Grove, MO. An
examination of controlled airspace for
Mountain Grove, MO revealed the Class
E airspace area does not comply with
airspace requirements for diverse
departures from Mountain Grove
Memorial Airport as set forth in FAA
Order 7400.2E, Procedures for Handling
Airspace Matters. The criteria in FAA
Order 7400.2E for an aircraft to reach
1200 feet AGL, taking into consideration

rising terrain, is based on a standard
climb gradient of 200 feet per mile plus
the distance from the airport reference
point to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. This amendment expands the
airspace area from a 6-mile to a 6.8-mile
radius of Mountain Grove Memorial
Airport and corrects the Mountain
Grove Memorial Airport ARP in the
legal description. These modifications
provide controlled airspace of
appropriate dimensions to protect
aircraft departing from and executing
SIAPs to Mountain Grove Memorial
Airport and bring the legal description
of the Mountain Grove, MO Class E
airspace area into compliance with FAA
Orders 7400.2E. This area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulations will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, an a
notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions

presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-20064/Airspace
Docket No. 05—ACE-6.”” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Mountain Grove Memorial Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Mountain Grove, MO
Mountain Grove Memorial Airport, MO
(Lat. 37°07°15” N., long. 92°18740” W.)
That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Mountain Grove Memorial Airport.
* * * * *

Issued in Kansas City, MO, on February 22,
2005.

Anthony D. Roetzel,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-4658 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-19582; Airspace
Docket No. 04—ACE-72]

Establishment of Class E2 Airspace;
and Modiciation of Class E5 Airspace;
Newton, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Newton, IA. It also
modifies the Class E airspace area
extending upward from 700 feet above
the surface at Newton, IA.

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing

instrument approach procedures to
Newton Municipal Airport and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

EFFECTIVE DATE: 0901 UTC, May 12,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329—-2524.

SUPPLEMENTARY INFORMATION:

History

On Wednesday, January 19, 2005, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish a Class E surface
area and to modify other Class E
airspace at Newton, IA (70 FR 2989).
The proposal was to bring Newton, IA
airspace areas into compliance with
FAA directives. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace designated
as a surface area for an airport at
Newton, IA. Controlled airspace
extending upward from the surface of
the earth is needed to contain aircraft
executing instrument approach
procedures to Newton Municipal
Airport. Weather observations will be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications will be direct with
Des Moines Terminal Radar Approach
Control Facility.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at Newton,
IA. An examination of this Class E
airspace area for Newton, IA revealed
noncompliance with FAA directives.
This corrects identified discrepancies by
decreasing the area from a 6.7-mile to a
6.5-mile radius of Newton Municipal
Airport, decreasing the width of the
extension from 2.6 to 1.4 miles each
side of centerline, modifying the
extension centerline and defining
airspace of appropriate dimensions to
protect aircraft departing and executing
instrument approach procedures to
Newton Municipal Airport. The
airspace area is brought into compliance
with FAA Orders 7400.2E, Procedures
for Handling Airspace Matters, and

8260.19C, Flight Procedures and
Airspace. Both areas will be depicted on
appropriate aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Newton Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACETA E2 Newton, IA

Newton Municipal Airport, IA

(Lat. 41°40°28” N., long. 93°01'18” W.)
Newton VOR/DME

(Lat. 41°47°02” N., long. 93°06"32” W.)

Within a 4-mile radius of Newton
Municipal Airport, and within 1.3 miles each
side of the Newton VOR/DME 150° radial
extending from the 4-mile radius of the
airport to 1.4 miles southeast of the VOR/
DME.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACETA E5 Newton, IA

Newton Municipal Airport, IA

(Lat. 41°40°28” N., long. 93°01"18” W.)
Newton VOR/DME

(Lat. 41°47°02” N., long. 93°06'32” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Newton Municipal Airport, and
within 1.4 miles each side of the Newton
VOR/DME 150° radial extending from the
6.5-mile radius of the airport to the VOR/
DME.

* * * * *

Issued in Kansas City, MO, on March 1,
2005.
Rosalyn R. Ward,
Acting Area Director, Western Flight Services
Operations.
[FR Doc. 05-4659 Filed 3-9-05; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 744, 772 and 774
[Docket No. 050218043-5043-01]
RIN 0694-AD42

Revisions to the Export Administration
Regulations based on the 2004 Missile
Technology Control Regime Plenary
Agreements; Additions to the Entity
List; Revisions to the Missile Catch-All
Controls

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) is amending the Export
Administration Regulations (EAR),
including various entries on the
Commerce Control List (CCL), to reflect
changes to the Missile Technology
Control Regime (MTCR) Annex that
were agreed to by MTCR member
countries at the October 2004 Plenary in
Seoul, South Korea, as well as the
plenary decision to allow Bulgaria to
become a member of the MTCR.

In addition to these changes, this rule
adds four entities located in Syria to the
Entity List. The Entity List is a
compilation of end-users that present an
unacceptable risk of using or diverting
certain items to activities related to
weapons of mass destruction. BIS
requires a license for most exports or
reexports to these entities and maintains
the Entity List to inform the public of
these license requirements.

Lastly, this rule revises the missile
catch-all controls for Restrictions on
Certain Rocket Systems, by clarifying
that the general prohibition includes a
license requirement for items that will
be used, anywhere in the world except
by governmental programs for nuclear
weapons delivery of NPT Nuclear
Weapons States that are also members of
NATO, in “the design, development,
production or use of”’ rocket systems or
unmanned air vehicles, regardless of
range capabilities, for the delivery of
chemical, biological, or nuclear
weapons. This is a clarification of
revisions published November 8, 2004
(69 FR 64657).

EFFECTIVE DATE: This rule is effective:
March 10, 2005.

FOR FURTHER INFORMATION CONTACT:
Steven B. Clagett, Director, Nuclear and
Missile Technology Controls Division,
Bureau of Industry and Security,
Telephone: (202) 482—-1641.
SUPPLEMENTARY INFORMATION:

Background

The Missile Technology Control
Regime (MTCR) is an export control
arrangement among 34 nations,
including the world’s most advanced
suppliers of ballistic missiles and
missile-related materials and
equipment. The regime establishes a
common export control policy based on
a list of controlled items (the Annex)
and on guidelines (the Guidelines) that
member countries follow to implement
national export controls. The goal of
maintaining the Annex and the
Guidelines is to stem the flow of missile
systems capable of delivering weapons
of mass destruction to the global
marketplace.

While the MTCR was originally
created to prevent the spread of missiles
capable of carrying a nuclear warhead,
it was expanded in January 1993 to also
cover delivery systems for chemical and
biological weapons. The only absolute
prohibition in the regime’s Guidelines is
on the transfer of complete “production
facilities” for specially designed items
in Category I of the MTCR Annex.

MTCR members voluntarily pledge to
adopt the regime’s export Guidelines
and to restrict the export of items
contained in the regime’s Annex. The
implementation of the regime’s
Guidelines is effectuated through the
national export control laws and
policies of the regime members.

This rule makes the following
revisions to the Export Administration
Regulations (EAR) to reflect changes to
the Missile Technology Control Regime
(MTCR) Annex agreed to at the October
2004 Plenary in Seoul, South Korea and
to reflect the new membership of
Bulgaria in the MTCR:

As a result of Bulgaria becoming a
member of the Missile Technology
Control Regime, the entry for Bulgaria in
supplement No. 1 to part 740 (Country
Group A) is revised by inserting an “X”
in the box under column [A:2](Missile
Technology Control Regime).

This rule amends Part 772 of the EAR
to revise the definition for ‘“‘Usable in”
or “Capable of” (MTCR context) to now
include “usable for”” and ‘‘usable as” in
the list of terms that are defined by this
definition. In addition, the first sentence
of this definition is revised from reading
“Equipment, parts, components or
‘software’ that are suitable for a
particular purpose.” to read
“Equipment, parts, components,
materials or ‘software’ which are
suitable for a particular purpose.”
(MTCR Annex change, Introduction,
Definitions, Terminology)

In addition, the Commerce Control
List (CCL) (EAR Part 774) is amended to
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reflect changes to the Missile
Technology Control Regime (MTCR)
Annex agreed to at the October 2004
Plenary in Seoul, South Korea. Changes
to three ECCNs are expected to result in
some increase in licensing activity,
however the majority of these
amendments reflect clarifications to the
CCL that will result in no actual change
to the control parameters of the affected
ECCNSs.

The following ECCNs are affected:

ECCN 1C007 is amended by changing
the MT license requirement in the
License Requirements section by
increasing the frequency parameters
from ““100 Hz to 10,000 MHz for use in
missile radomes” to read “100 MHz to
100 GHz for use in ‘missile’ radomes.”
(MTCR Annex change, Category II: Item
6(C)(5)) This amendment is a
clarification to the CCL that will result
in an increase in the frequency
parameters for the control parameters of
this ECCN but will have only a minimal
increase on licensing activity;

ECCN 1C107 is amended to
correspond with a change made to the
related MT license requirement in ECCN
1C007 by increasing the frequency
parameters from “at frequencies from
100 Hz to 10 GHz” to read “‘at any
frequency from 100 MHz to 100 GHz”
(MTCR Annex change, Category II: Item
6(C)(5)) This amendment is a
clarification to the CCL that will result
in an increase in the frequency
parameters for the control parameters of
this ECCN but will have only a minimal
increase on licensing activity.

ECCN 1C111 is amended by adding a
sentence at the end of the “related
controls” paragraph that reads “Solid
oxidizer substances are subject to the
export licensing authority of the U.S.
Department of State, Directorate of
Defense Trade Controls (See 22 CFR
121.1 Category V).” (clarification
needed as a result of changes made at
MTCR Plenary) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN.

ECCN 1C116 is amended by clarifying
the heading by replacing the phrase “of
1,500 MPa or greater” with the phrase
“equal to or greater than 1.5 GPa”
(MTCR Annex change, Category II: Item
6(C)(8)) This amendment is a
clarification to the control parameters of
this ECCN, but will have a minimal
increase on licensing activity.

ECCN 2A001 is amended by adding a
new MT control to the CCL to control
exports and reexports of ‘Radial ball
bearings having all tolerances specified
in accordance with ISO 492 Tolerance
Class 2 (or ANSI/ABMA Std 20
Tolerance Class ABEC-9, or other

national equivalents), or better and
having all the following characteristics,”
as described in the MT control of the
License Requirements section of this
ECCN. (MTCR Annex change, Category
II: Ttem 3(A)(7)) As a result of this
amendment, a new license requirement
will be added to the CCL for Missile
Technology controls that will result in
an increase in license applications for
ball bearings meeting the criteria of this
ECCN.

ECCN 2B104 is amended by clarifying
the language used in the 2B104.a
parameter by inserting the phrase
“equal to or greater than” before “69
MPa” (MTCR Annex change, Category
II: Item 6(B)(3)(a)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN.

ECCN 2B116 is amended:

(a) By changing the 2B116.a parameter
from ““at 10 g rms or more over the
entire range 20 Hz to 2,000 Hz and
imparting forces of 50 kN (11,250 lbs.)”
to read “at an acceleration equal to or
greater than 10 g rms between 20 Hz to
2,000 Hz and imparting forces equal to
a greater than 50 kN (11,250 1bs.)”
(MTCR Annex change, Category II: Item
15(B)(1)(a)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN;

(b) By clarifying the language used in
the 2B116.c parameter by replacing the
phrase “of 50 kN (11,250 lbs.), measured
‘bare table’, or greater’” with the phrase
“equal to or greater than 50 kN (11,250
1bs.), measured ‘bare table’ . (MTCR
Annex change, Category II: Item
15(B)(1)(c)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN; and

(c) By clarifying the language used in
2B116.d parameter by replacing the
phrase “of 50 kN, measured ‘‘bare
table”, or greater” with the phrase
“equal to or greater than 50 kN,
measured ‘‘bare table” (MTCR Annex
change, Category II: Item 15(B)(1)(d))
This amendment is a clarification to the
CCL that will result in no actual change
in the control parameters of this ECCN.

ECCN 9A106 is amended:

(a) By clarifying the language used in
the 9A106.d parameter by replacing the
phrase “of more than” with the phrase
“greater than”’ before “10 g rms” (MTCR
Annex change, Category II: Item 3(A)(5))
This amendment is a clarification to the
CCL that will result in no actual change
in the control parameters of this ECCN;

(b) By amending note (a) in the
“items’’ paragraph to add the phrase
“equal to or greater than” to clarify
which servo valves are controlled by

9A106.d (MTCR Annex change,
Category II: Item 3(A)(5) Notes (1)) This
amendment is a clarification to the CCL
that will result in no actual change in
the control parameters of this ECCN;
and

(c) By clarifying the language used in
the 9A106.e parameter by replacing the
phrase “of more than” with the phrase
“greater than”” before “10g rms” (MTCR
Annex change, Category II: Item
10(A)(3)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN.

ECCN 9A107 is amended by clarifying
the heading by replacing the phrase “of
0.841 Mns or greater.” with the phrase
“equal to or greater than 8.41 x 10° N,
but less than 1.1 x 108 Ns.” (MTCR
Annex change, Category II: Item
20(A)(1)(b)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN.

ECCN 9B106 is amended:

(a) By changing the 9B106.a.1
parameter from ““Vibration
environments of 10 g rms or greater
between 20 Hz and 2,000 Hz imparting
forces of 5 kN or greater” to read
“Vibration environments equal to or
greater than 10 g rms, measured ‘bare
table’, between 20 Hz and 2,000 Hz
imparting forces equal to or greater than
5 kN”” (MTCR Annex change, Category
II: Ttem 15(B)(4)(a)(1)) This amendment
is a clarification to the CCL that will
result in no actual change in the control
parameters of this ECCN;

(b) By clarifying the language used in
the 9B106.a.2.a parameter by replacing
the phrase “Altitude of 15,000 m or
greater” with the phrase “Altitude equal
to or greater than 15,000 m”’ (MTCR
Annex change, Category II: Item
15(B)(4)(a)(2)(a)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN;

(c) By adding a technical note to
specify that paragraph 9B106.a
describes systems that are capable of
generating a vibration environment with
a single wave (e.g., a sine wave) and
systems capable of generating a broad
band random vibration (i.e., power
spectrum)” (MTCR Annex change,
Category II: Item 15(B)(4) Technical
note) This amendment is a clarification
to the CCL that will result in no actual
change in the control parameters of this
ECCN;

(d) By changing the type of chambers
covered in the 9B106.b parameter from
“Anechoic chambers” to
“Environmental chambers capable of
simulating all of the following flight
conditions’ (MTCR Annex change,
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Category II: Item 15(B)(4)(b)) This
amendment is a clarification to the CCL
that will result in a change in the
control parameters of this ECCN but will
have only a minimal impact on
licensing activity;

(e) By changing the 9B106.b.1
parameter from “‘a rated power output of
4 kW or greater” to read “a total rated
acoustic power output of 4kW or
greater” (MTCR Annex change, Category
II: Item 15(B)(4)(b)(1)) This amendment
is a clarification to the CCL that will
result in no actual change in the control
parameters of this ECCN; and

(f) By clarifying the language used in
the 9B106.b.2.a parameter by replacing
the phrase “Altitude of 15,000 m or
greater”” with the phrase “Altitude equal
to or greater than 15,000 m”. (MTCR
Annex change, Category II: Item
15(B)(4)(b)(2)(a)) This amendment is a
clarification to the CCL that will result
in no actual change in the control
parameters of this ECCN.

ECCN 9B117 is amended:

(a) By clarifying the heading by
replacing the phrase “rockets or rocket
motors” with the phrase “rockets,
motors or rocket engines”. (clarification
to be consistent with the MTCR change
made to 9B117.a) This amendment is a
clarification to the heading of this ECCN
and will have only a minimal impact on
licensing activity; and

(b) By changing the 9B117.a
parameter from ‘““capacity to handle
more than 90 kN of thrust” to read
“capacity to handle solid or liquid
propellant rocket motors or rocket
engines having a thrust greater than 90
kN”. (MTCR Annex change, Category II:
Ttem 15(B)(3)) This amendment is a
clarification to the control parameters of
this ECCN and will have a minimal
impact on licensing activity.

This rule also makes the following
revisions to the EAR:

Pursuant to Section 744.3(b), this rule
amends Supplement No. 4 to part 744
(the Entity List) by adding four entities
located in Syria to the Entity List. This
notifies the public that a license is
required for the export or reexport of all
items subject to the EAR to the Higher
Institute of Applied Science and
Technology (HIAST), Industrial
Establishment of Defense (IED), National
Standards and Calibration Laboratory
(NSCL), and the Scientific Studies and
Research Center (SSRC). License
applications to export or reexport items
subject to the EAR to these entities will
be reviewed with a presumption of
denial.

This rule revises the license
requirement imposed in 744.3(a)(2)
(Restrictions on Certain Rocket
Systems), by clarifying that the general

prohibition now includes a license
requirement for items that will be used,
anywhere in the world, except by
governmental programs for nuclear
weapons delivery of NPT Nuclear
Weapons States that are also members of
NATO, in “the design, development,
production or use of”’ rocket systems or
unmanned air vehicles, regardless of
range capabilities, for the delivery of
chemical, biological, or nuclear
weapons.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were on dock for loading, on
lighter, laden aboard an exporting or
reexporting carrier, or en route aboard a
carrier to a port of export or reexport, on
March 10, 2005, pursuant to actual
orders for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR) so long as they are exported or
reexported before April 11, 2005. Any
such items not actually exported or
reexported before midnight, on April 11,
2005, require a license in accordance
with this rule.

Although the Export Administration
Act expired on August 20, 2001,
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp., p. 783
(2002)), as extended by the Notice of
August 6, 2004, 69 FR 48763 (August
10, 2004) continues the Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
Office of Management and Budget
Control Number. This rule involves a
collection of information subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). This collection has
been approved by the Office of
Management and Budget under control
number 0694-0088, ‘“Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes for a
manual or electronic submission. Send
comments regarding these burden
estimates or any other aspect of these

collections of information, including
suggestions for reducing the burden, to
David Rostker, Office of Management
and Budget (OMB), by e-mail to
David_Rostker@omb.eop.gov, or by fax
to (202) 395-7285; and to the Office of
Administration, Bureau of Industry and
Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6883, Washington, DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
regulation is issued in final form.
Although there is no formal comment
period, public comments on this
regulation are welcome on a continuing
basis. Comments should be submitted to
Timothy Mooney, Office of Exporter
Services, Bureau of Industry and
Security, Department of Commerce, PO
Box 273, Washington, DC 20044.

List of Subjects

15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.
15 CFR Part 772

Exports.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.
m Accordingly, parts 740, 744, 772 and
774 of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

PART 740—[AMENDED]

m 1. The authority citation for 15 CFR
part 740 continues to read as follows:
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Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 901-911, Pub. L.
106-387; E.O. 13026, 61 FR 58767, 3 CFR,
1996 Comp., p. 228; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

SUPPLEMENT NO. 1 TO PART 740—
[AMENDED]

m 2. Supplement No. 1 to part 740—
Country Group A is amended in the entry
for “Bulgaria” by adding an “X” in the
[A:2] (Missile Technology Control
Regime) column.

PART 744—[AMENDED]

m 3. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; Sec. 901-911, Pub. L. 106—
387; Sec. 221, Pub. L. 107-56; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p.
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004);

Notice of November 4, 2004, 69 FR 64637
(November 8, 2004).

§744.3 [Amended]

m 4. Section 744.3 is amended by
revising the phrase “anywhere in the
world, in rocket systems or unmanned
air vehicles” in paragraph (a)(2) to read
“anywhere in the world except by
governmental programs for nuclear
weapons delivery of NPT Nuclear
Weapons States that are also members of
NATO, in the design, development,
production or use of rocket systems or
unmanned air vehicles”.

m 5. Supplement No. 4 to part 744 is
amended by adding, in alphabetical
order, the following country and entities:

SUPPLEMENT NO. 4 TO PART 744—ENTITY LIST

Country Entity License requirement License review policy Federal Register citation
SYMA e Higher Institute of Applied  For all items subject to the Presumption of denial ....... 70 FR [INSERT FR PAGE
Science and Technology EAR. (see §744.3 of the NUMBER, 3/10/05.]
(HIAST). EAR).
Industrial Establishment of  For all items subject to the Presumption of denial ....... 70 FR [INSERT PAGE
Defense (IED). EAR. (see §744.3 of the NUMBER, 3/10/05.]
EAR).
National Standards and For all items subject to the  Presumption of denial ....... 70 FR [INSERT FR PAGE
Calibration Laboratory EAR. (see §744.3 of the NUMBER, 3/10/05.]
(NSCL). EAR).
Scientific Studies and Re-  For all items subject to the Presumption of denial ....... 70 FR [INSERT FR PAGE
search Center (SSRC). EAR. (see §744.3 of the NUMBER, 3/10/05.]
EAR).
* * * * * 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001

PART 772—[AMENDED]

m 6. The authority citation for 15 CFR
part 772 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

m 7.In section 772.1 of the EAR, revise
the definition of “Usable in or Capable
of”’. (MTCR context), as set forth below:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).
* * * * *

“Usable in”, “‘usable for”, “usable as”
or “Capable of”. (MTCR context)—
Equipment, parts, components,
materials or ‘“‘software” which are
suitable for a particular purpose. There

is no need for the equipment, parts,
components, materials or “software” to
have been configured, modified or
specified for the particular purpose. For
example, any military specification
memory circuit would be “capable of”
operation in a guidance system.

* * * * *

PART 774—[AMENDED]

8. The authority citation for 15 CFR
part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50

U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.

7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.

REASON FOR CONTROL: NS, MT, AT

Comp., p. 783; Notice of August 6, 2004, 69
FR 48763 (August 10, 2004).

m 9. In Supplement No. 1 to part 774 (the
Commerce Control List), Category 1—
Materials, Chemicals, “Microorganisms”
& “Toxins”, Export Control
Classification Number (ECCN) 1C007 is
amended by revising the License
Requirements section, to read as follows:

SUPPLEMENT NO. 1 TO PART 744—
THE COMMERCE CONTROL LIST

* * * * *

1C007 Ceramic Base Materials, Non-
“Composite” Ceramic Materials, Ceramic-
“Matrix” ‘“Composite” Materials and
Precursor Materials, as Follows (see List of
Items Controlled)

License Requirements

Control(s)

Country Chart

NS applies to entire entry .........ccccceveeiiienienneene
MT applies to items in 1C007.d and .f when the dielectric constant is
less than 6 at any frequency from 100 MHz to 100 GHz for use in

“missile” radomes.

NS Column 2.
MT Column 1.
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REASON FOR CONTROL: NS, MT, AT—Continued

Control(s)

Country Chart

AT applies to entire entry

AT Column 1.

License Requirement Notes: See § 743.1 of
the EAR for reporting requirements for
exports under License Exceptions.

* * * * *

m 10. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”’, Export
Control Classification Number (ECCN)
1C107 is amended by revising the
“items”” paragraph in the List of Items
Controlled section, to read as follows:

1C107 Graphite and Ceramic Materials,
Other Than Thoese Controlled by 1C007, as
Follows (see List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Fine grain recrystallized bulk graphites
with a bulk density of 1.72 g/cm3 or greater,
measured at 288 K (15 °C), and having a
particle size of 100 micrometers or less,
usable for rocket nozzles and reentry vehicle
nose tips as follows:

a.1. Cylinders having a diameter of 120 mm
or greater and a length of 50 mm or greater;

a.2. Tubes having an inner diameter of 65
mm or greater and a wall thickness of 25 mm
or greater and a length of 50 mm or greater;

a.3. Blocks having a size of 120 mm x 120
mm X 50 mm or greater.

b. Pyrolytic or fibrous reinforced graphites,
usable for rocket nozzles and reentry vehicle
nose tips;

c. Ceramic composite materials (dielectric
constant is less than 6 at any frequency from
100 MHz to 100 GHz), for use in “missile”
radomes; and

d. Bulk machinable silicon-carbide
reinforced unfired ceramic, usable for nose
tips.

m 11. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”’, Export
Control Classification Number (ECCN)
1C111 is amended by revising the
“related controls” paragraph in the List
of Items Controlled section, to read as
follows:

1C111 Propellants and Constituent
Chemicals for Propellants, Other Than
Those Specified in 1C011, as Follows (See
List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: (1) Butacene as defined
by 1C111.c.1 is subject to the export licensing
authority of the U.S. Department of State,
Directorate of Defense Trade Controls. (See
22 CFR 121.12(b)(6), other ferrocene
derivatives). (2) See 1C018 for controls on
oxidizers that are composed of fluorine and
one or more of the following—other
halogens, oxygen, or nitrogen. Solid oxidizer
substances are subject to the export licensing

REASON FOR CONTROL: NS, MT, AT

authority of the U.S. Department of State,
Directorate of Defense Trade Controls (See 22
CFR 121.1 Category V).

Related Definitions: * * *

Items: * * *
m 12. In Supplement No. 1 to part 774
(the Commerce Control List), Category
1—Materials, Chemicals,
“Microorganisms” & “Toxins”, Export
Control Classification Number (ECCN)
1C116 is amended by revising the
Heading, to read as follows:

1C116 Maraging Steels (Steels Generally
Characterized by High Nickel, Very Low
Carbon Content and the Use of
Substitutional Elements or Precipitates To
Produce Age-Hardening) Having an Ultimate
Tensile Strength Equal to or Greater Than
1.5 GPa, Measured at 293 K (20 °C), in the
Form of Sheet, Plate or Tubing With a Wall
or Plate Thickness Equal to or Less Than 5
mm

* * * * *

m 13. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2A001 is
amended by revising the License
Requirements section, and the License
Exceptions section, to read as follows:

2A001 Anti-Friction Bearings and Bearing
Systems, as Follows, (See List of Items
Controlled) and Components Therefor

License Requirements

Control(s)

Country Chart

NS applies to entire entry .........cocoevveeniinienninnn.

MT applies to radial ball bearings having all tolerances specified in ac-
cordance with ISO 492 Tolerance Class 2 (or ANSI/ABMA Std 20
Tolerance Class ABEC-9, or other national equivalents) or better
and having all the following characteristics: An inner ring bore diame-
ter between 12 and 50 mm; an outer ring outside diameter between
25 and 100 mm; and a width between 10 and 20 mm..

AT applies to entire entry

NS Column 2.
MT Column 1.

AT Column 1.

License Exceptions

LVS: $3000, N/A for MT

GBS: Yes, for 2A001.a and 2A001.b, N/A for
MT

CIV: Yes, for 2A001.a and 2A001.b, N/A for
MT

* * * * *

m 14. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B104 is
amended by revising the ““items”

paragraph in the List of Items Controlled
section, to read as follows:

2B104 “‘Isostatic Presses”, Other Than
Those Controlled by 2B004, Having All of
the Following Characteristics (See List of
Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *
Related Definitions: * * *
Items:

a. Maximum working pressure equal to or
greater than 69 MPa;

b. Designed to achieve and maintain a
controlled thermal environment of 873 K
(600° C) or greater; and

c. Possessing a chamber cavity with an
inside diameter of 254 mm or greater.

m 15. In Supplement No. 1 to part 774
(the Commerce Control List), Category
2—Materials Processing, Export Control
Classification Number (ECCN) 2B116 is
amended by revising the “items”
paragraph in the List of Items Controlled
section, to read as follows:
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2B116 Vibration Test Systems, Equipment
and Components Therefor, as Follows (See
List of Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Vibration test systems employing
feedback or closed loop techniques and
incorporating a digital controller, capable of
vibrating a system at an acceleration equal to
or greater than 10 g rms between 20 Hz to
2,000 Hz and imparting forces equal to or
greater than 50 kN (11,250 lbs.), measured
“bare table”;

b. Digital controllers, combined with
specially designed vibration test “software”,
with a real-time bandwidth greater than 5
kHz and designed for use with vibration test
systems described in 2B116.a;

c. Vibration thrusters (shaker units), with
or without associated amplifiers, capable of
imparting a force equal to or greater than 50
kN (11,250 Ibs.), measured ‘bare table’, and
usable in vibration test systems described in
2B116.a;

d. Test piece support structures and
electronic units designed to combine
multiple shaker units into a complete shaker
system capable of providing an effective
combined force equal to or greater than 50
kN, measured ‘bare table’, and usable in
vibration test systems described in 2B116.a.

Technical Note: ‘bare table’ means a flat
table, or surface, with no fixture or fitting.

m 16. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles,
and Related Equipment, Export Control
Classification Number (ECCN) 9A106 is
amended by revising the “items”
paragraph in the List of Items Controlled
section, to read as follows:

9A106 Systems or Components, Other
Than Those Controlled by 9A006, Usable in
“Missiles”, as Follows (see List of Items
Controlled), and Specially Designed for
Liquid Rocket Propulsion Systems

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Ablative liners for thrust or combustion
chambers;

b. Rocket nozzles;

¢. Thrust vector control sub-systems;

Technical Note: Examples of methods of
achieving thrust vector control controlled by
9A106.c includes:

1. Flexible nozzle;

2. Fluid or secondary gas injection;

3. Movable engine or nozzle;

4. Deflection of exhaust gas steam (jet
vanes or probes); or

5. Thrust tabs.

d. Liquid and slurry propellant (including
oxidizers) control systems, and specially

designed components therefor, designed or
modified to operate in vibration
environments greater than 10 g rms between
20 Hz and 2000 Hz.

Note: The only servo valves and pumps
controlled by 9A106.d, are the following:

a. Servo valves designed for flow rates
equal to or greater than 24 liters per minute,
at an absolute pressure equal to or greater
than 7 MPa, that have an actuator response
time of less than 100 ms;

b. Pumps, for liquid propellants, with shaft
speeds equal to or greater than 8,000 rpm or
with discharge pressures equal to or greater
than 7 MPa.

e. Flight control servo valves designed or
modified for use in “missiles” and designed
or modified to operate in a vibration
environment greater than 10g rms over the
entire range between 20Hz and 2 kHz.

m 17. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9A107 is
amended by revising the Heading, to
read as follows:

9A107 Solid Propellant Rocket Engines,
Usable in Rockets With a Range Capability
of 300 Km or Greater, Other Than Those
Controlled by 9A007, Having Total Impulse
Capacity Equal to or Greater Than 8.41 X
105 Ns, but less than 1.1 X 106 (These Items
are Subject to the Export Licensing Authority
of the U.S. Department of State, Directorate
of Defense Trade Controls. See 22 CFR part
121.)

* * * * *

m 18. In Supplement No. 1 to part 774
(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9B106 is
amended by revising the “items”
paragraph of the List of Items Controlled
section, to read as follows:

9B106 Environmental Chambers and
Anechoic Chambers, as Follows (see List of
Items Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. Environmental chambers capable of
simulating all of the following flight
conditions:

a.1. Vibration environments equal to or
greater than 10 g rms, measured ‘‘bare table”,
between 20 Hz and 2,000 Hz imparting forces
equal to or greater than 5 kN; and

a.2. Any of the following:

a.2.a. Altitude equal to or greater than
15,000 m; or

a.2.b. Temperature range of at least 223 K
(—=50°C) to 398 K (+125° C);

Technical Note: Item 9B106.a describes
systems that are capable of generating a
vibration environment with a single wave
(e.g., a sine wave) and systems capable of

generating a broad band random vibration
(i.e., power spectrum).

b. Environmental chambers capable of
simulating all of the following flight
conditions:

b.1. Acoustic environments at an overall
sound pressure level of 140 dB or greater
(referenced to 2 x 10 5 N/m2) or with a total
rated acoustic power output of 4kW or
greater; and

b.2. Any of the following:

b.2.a. Altitude equal to or greater than
15,000 m; or

b.2.b. Temperature range of at least 223K
(=50°C) to 398 K (+125° C).

m 19. In Supplement No. 1 to part 774

(the Commerce Control List), Category
9—Propulsion Systems, Space Vehicles
and Related Equipment, Export Control
Classification Number (ECCN) 9B117 is
amended by revising the Heading, and
the “items” paragraph in the List of Items
Controlled section, to read as follows:

9B117 Test Benches and Test Stands for
Solid or Liquid Propellant Rockets, Motors
or Rocket Engines, Having Either of the
Following Characteristics (see List of Items
Controlled)

* * * * *

List of Items Controlled

Unit: * * *

Related Controls: * * *

Related Definitions: * * *

Items:

a. The capacity to handle solid or liquid
propellant rocket motors or rocket engines
having a thrust greater than 90 kN; or

b. Capable of simultaneously measuring
the three axial thrust components.

Dated: March 3, 2005.
Matthew S. Borman,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 05-4626 Filed 3—9-05; 8:45 am|
BILLING CODE 3510-33-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
RIN 0960-AF90

Wage Credits for Veterans and
Members of the Uniformed Services

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: We are amending our rules on
wage credits for veterans and members
of the uniformed services. The revisions
are required by the Department of
Defense Appropriations Act of 2002 and
the Social Security Protection Act of
2004. The enactments changed a Social
Security Act requirement providing
deemed military wage credits for service
as members of the uniformed services
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on active duty or active duty for training
beginning in 1957 (when that service
was first covered for Social Security
purposes on a contributory basis). The
provisions provide for the termination
of such deemed military wage credits
effective with military wages earned
after December 31, 2001. The wage
credits will continue to be given for
periods prior to calendar year 2002.

DATES: These regulations are effective
March 10, 2005.

Electronic Version: The electronic file
of this document is available on the date
of publication in the Federal Register
on the Internet site for the Government
Printing Office, http://
www.gpoaccess.gov/fr/index.html. Tt is
also available on the Internet site for
SSA (i.e., Social Security Online) at
http://policy.ssa.gov/pnpublic.nsf/
LawsRegs.

FOR FURTHER INFORMATION CONTACT:
Marylin Buster, Social Insurance
Specialist, Office of Income Security
Programs, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965-2490 or TTY (410) 966—5609.
For information on eligibility, claiming
benefits, or coverage of earnings, call
our national toll-free number, 1-800—
772-1213 or TTY 1-800-325-0778.

SUPPLEMENTARY INFORMATION:
Background

Beginning in 1957, earnings of
members of the uniformed services
became covered for Social Security
purposes. In 1968, Congress added a
new section in the Social Security Act
(section 229) providing for deemed
military wage credits for active duty
service and requiring Social Security to
deem wage credits to the earnings
record of uniformed service members
when determining benefit entitlement
and payment. Subsequently, the
provision for the wage deeming program
was made retroactive to 1957. The
deemed military wage credits were
granted in recognition that active
service members did not get Social
Security credit for the value of pay in
kind such as food, shelter, and medical
care, which is generally counted for
other jobs covered under Social
Security. However, due to the lower pay
of service members, it was decided that
it would be unfair to have the service
members pay additional Federal
Insurance Contributions Act (FICA) tax.
The Trust Funds were to be reimbursed
from general revenues on a current basis
for the added cost of benefits, much the
way the trust funds were reimbursed for
gratuitous wage credits.

The amount of deemed military wage
credits changed over the years. The last
change in 1977, provided for the
crediting of deemed military wages of
$100 for every $300 of covered military
wages up to a maximum of $1,200 in
deemed military wage credits per year.
This modification was due to the change
to annual wage reporting from quarterly
wage reporting.

In 1983, the method of financing
deemed military wage credits changed
by authorizing the General Fund of the
Treasury to reimburse to the Trust
Funds the amount of FICA tax (both
employer and employee shares) that
would have been paid on the deemed
military wages had they been actual
earnings. Before enactment of the 1983
amendments, the Social Security trust
funds were reimbursed annually by
Treasury (i.e., general revenues), based
on an amortization schedule, for the
cost of additional Social Security
benefits attributable to the deemed
military wage credits for military service
for the period after 1956. The 1983
amendments changed the financing
structure so that the Trust funds are
reimbursed for an amount equal to the
Social Security taxes that would have
been imposed annually if the deemed
wage credits had been remuneration for
employment.

Section 8134 of The Department of
Defense Appropriations Act of 2002
(Pub. L. 107-117) modified the
requirement of providing deemed
military wage credits for service as
members of the uniformed services on
active duty or active duty for training
beginning in 1957 (when that service
was first covered for Social Security
purposes on a contributory basis). With
this modification, military wage credits
will no longer be provided for military
wages earned after December 31, 2001.

In 2004, a technical amendment in
section 420 of Pub. L. 108-203, the
Social Security Protection Act of 2004
amended section 229 of the Act to
reflect section 8134 of Pub. L. 107-117
which ended the wage deeming program
after 2001. The wage credits will
continue to be given for periods prior to
calendar year 2002. These qualifying
periods of military service include
active service during the World War II
period September 16, 1940 through July
24,1947, the post-World War II period
July 25, 1947, through December 31,
1956, and members of the uniformed
service on active duty after 1956 and
before 2002.

Explanation of Changes

We are revising §§404.1301,
404.1302, and 404.1341 to reflect the
termination of automatic across-the-

board wage credits effective with
military wages earned after December
31, 2001. The wage credits will continue
to be applied for periods prior to
calendar year 2002.

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Social Security Act, 42 U.S.C. 902(a)(5),
as amended by section 102 of Public
Law 103-296, SSA follows the
Administrative Procedure Act (APA)
rulemaking procedures specified in 5
U.S.C. 553 in the development of its
regulations. The APA provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest.

In the case of these final rules, we
have determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures. Good cause exists
because these regulations merely
conform our rules on deeming military
wage credits to current law. The Agency
has operated in accordance with the
revised laws since January 2002. These
regulations contain no substantive
changes of interpretation. Therefore,
opportunity for prior comment is
unnecessary, and we are issuing these
regulations as final rules.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). As
explained above, these revisions
conform our rules to current law and
reflect our current practice. However,
without these changes, our rules on
military wage credits will conflict with
current law and may mislead the public.
Therefore, we find that it is in the
public interest to make these rules
effective upon publication.

Executive Order 12866, as Amended by
Executive Order 13258

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules do not
meet the criteria for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, they were not subject to
OMB review. We have also determined
that these rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
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Regulatory Flexibility Act, as amended,
5 U.S.C. 601, et seq. Therefore, a
regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

These final regulations will impose no
additional information collection
requirements requiring OMB clearance
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501, et seq.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance.)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-age, survivors and disability
insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: December 2, 2004.
Jo Anne B. Barnhart,
Commissioner of Social Security.

m For the reasons stated in the preamble,
we are amending subpart N of part 404
of Title 20 of the Code of Federal
Regulations as follows:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950—)

Subpart N—[Amended]

m 1. The authority citation for subpart N
of part 404 continues to read as follows:

Authority: Secs. 205(a) and (p), 210(1) and
(m), 215(h), 217, 229, and 702(a)(5) of the
Social Security Act (42 U.S.C. 405(a) and (p),
410(1) and (m), 415(h), 417, 429, and
902(a)(5)).

§404.1301 [Amended]

m 2.In §404.1301, at the end of the fifth
sentence in paragraph (a), add “through
2001.”

§404.1302 [Amended]

m 3.In §404.1302, in the definition of
“Wage credit,” the second sentence is
revised by removing the words “after
1956” and adding in their place “from
1957 through 2001.”

§404.1341 [Amended]

m 4.In §404.1341, in the first sentence

of paragraph (a), remove the words “after
1956”” and add in their place “from 1957
through 2001”” and in paragraph (b)(1),
remove the words “after 1977”” and add
in their place “from 1978 through 2001.”

[FR Doc. 05—4638 Filed 3—9-05; 8:45 am|
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 862
[Docket No. 2005N-0067]

Medical Devices; Clinical Chemistry
and Clinical Toxicology Devices; Drug
Metabolizing Enzyme Genotyping
System

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying
drug metabolizing enzyme (DME)
genotyping test systems into class II
(special controls). The special control
that will apply to the device is the
guidance document entitled “Class II
Special Controls Guidance Document:
Drug Metabolizing Enzyme Genotyping
System.” The agency is classifying the
device into class II (special controls) in
order to provide a reasonable assurance
of safety and effectiveness of the device.
Elsewhere in this issue of the Federal
Register, FDA is publishing a notice of
availability of a guidance document that
is the special control for this device.

DATES: This rule is effective April 11,
2005. The classification was effective
December 23, 2004.

FOR FURTHER INFORMATION CONTACT:
Courtney Harper, Center for Devices and
Radiological Health (HFZ—440), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 240-276—
0443, ext. 159.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or I or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed

devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and part 807
(21 CFR part 807) of FDA’s regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class IIT under
section 513(f)(1), request FDA to classify
the device under the criteria set forth in
section 513(a)(1). FDA shall, within 60
days of receiving such a request, classify
the device by written order. This
classification shall be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing such classification (section
513(f)(2) of the act).

In accordance with section 513(f)(1) of
the act, FDA issued a notice on
December 17, 2004, classifying the
Roche Amplichip CYP450 Test (2D6) in
class III, because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or to
a device that was subsequently
reclassified into class I or class II. On
December 20, 2004, Roche Molecular
Systems, Inc., submitted a petition
requesting classification of the Roche
Amplichip CYP450 Test (2D6) under
section 513(f)(2) of the act. The
manufacturer recommended that the
device be classified into class IL

In accordance with section 513(f)(2) of
the act, FDA reviewed the petition in
order to classify the device under the
criteria for classification set forth in
section 513(a)(1). Devices are to be
classified into class II if general
controls, by themselves, are insufficient
to provide reasonable assurance of
safety and effectiveness, but there is
sufficient information to establish
special controls to provide reasonable
assurance of the safety and effectiveness
of the device for its intended use. After
review of the information submitted in
the petition, FDA determined that the
Roche Amplichip CYP450 Test (2D6)
can be classified in class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of safety
and effectiveness of the device.

The device is assigned the generic
name ‘‘drug metabolizing enzyme
genotyping system.” It is identified as a
device intended for use in testing
deoxyribonucleic acid (DNA) extracted
from clinical samples to identify the
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presence or absence of human genotypic
markers encoding a DME. This device is
used as an aid in determining treatment
choice and individualizing treatment
dose for therapeutics that are
metabolized primarily by the specific
enzyme about which the system
provides genotypic information.

FDA has identified the risks to health
associated with this type of device as
failure to correctly identify the DME
genotype, which could result in
incorrect patient management decisions.
In these situations a patient might be
prescribed an incorrect drug or drug
dose with concomitant increased risk of
adverse reactions due to increased or
decreased drug metabolism. Likewise,
failure to properly interpret genotyping
results could lead to incorrect
prediction of phenotype and result in
incorrect patient management decisions.
The information provided by this type
of genetic test should only be used to
supplement other tools for therapeutic
decisionmaking in conjunction with
routine monitoring by a physician.

The effect that a specific DME allele
has on drug metabolism may vary
depending on the specific drug, even for
drugs within a specific class. Effects of
specific alleles on drug metabolism are
well-documented for some drugs; for
other drugs, they are less well-
documented. Therefore, clinicians
should use professional judgment when
interpreting results from this type of
test. In addition, results from this type
of assay should not be used to predict
a patient’s response to drugs in cases
where either (1) the DME activity of the
allele has not been determined or (2) the
drug’s metabolic pathway has not been
clearly established.

The class II special controls guidance
document also provides information on
how to meet premarket (510(k))
submission requirements for the device,
including recommendations on
validation of performance
characteristics and labeling. FDA
believes that following the class II
special controls guidance document
generally addresses the risks to health
identified above. Therefore, on
December 23, 2004, FDA issued an
order to the petitioner classifying the
device into class II. FDA is codifying
this classification by adding 21 CFR
862.3360.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for a DME genotyping
system will need to address the issues
covered in the special controls
guidance. However, the firm need only
show that its device meets the
recommendations of the guidance or in

some other way provides equivalent
assurance of safety and effectiveness.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirements under section 510(k), if
FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, however, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of safety and effectiveness.
FDA review of performance
characteristics, test methodology, and
labeling to satisfy requirements of
§807.87(e), will provide reasonable
assurance that acceptable levels of
performance for both safety and
effectiveness will be addressed before
marketing clearance. Thus, persons who
intend to market this type of device
must submit to FDA a premarket
notification containing information on
the DME genotyping system before
marketing the device.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is not a
significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of this
device into class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360e), and may permit
small potential competitors to enter the
marketplace by lowering their costs, the

agency certifies that the final rule will
not have a significant impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Roche Molecular Systems,
Inc., dated December 20, 2004.

List of Subjects in 21 CFR Part 862

Medical devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 862 is
amended as follows:
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PART 862—CLINICAL CHEMISTRY
AND CLINICAL TOXICOLOGY
DEVICES

m 1. The authority citation for 21 CFR
part 862 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Section 862.3360 is added to subpart
D to read as follows:

§862.3360 Drug metabolizing enzyme
genotyping system.

(a) Identification. A drug metabolizing
enzyme genotyping system is a device
intended for use in testing
deoxyribonucleic acid (DNA) extracted
from clinical samples to identify the
presence or absence of human genotypic
markers encoding a drug metabolizing
enzyme. This device is used as an aid
in determining treatment choice and
individualizing treatment dose for
therapeutics that are metabolized
primarily by the specific enzyme about
which the system provides genotypic
information.

(b) Classification. Class II (special
controls). The special control is FDA’s
guidance document entitled “Class II
Special Controls Guidance Document:
Drug Metabolizing Enzyme Genotyping
Test System.” See § 862.1(d) for the
availability of this guidance document.

Dated: March 2, 2005.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 05-4762 Filed 3-9-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 862
[Docket No. 2005N-0071]

Medical Devices; Clinical Chemistry
and Clinical Toxicology Devices;
Instrumentation for Clinical Multiplex
Test Systems

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying
instrumentation for clinical multiplex
test systems into class II (special
controls). The special control that will
apply to the device is the guidance
document entitled “Class II Special
Controls Guidance Document:
Instrumentation for Clinical Multiplex

Test Systems.” The agency is classifying
the device into class II (special controls)
in order to provide a reasonable
assurance of safety and effectiveness of
the device. Elsewhere in this issue of
the Federal Register, FDA is publishing
a notice of availability of a guidance
document that is the special control for
this device.

DATES: This rule is effective April 11,
2005. The classification was effective
December 23, 2004.

FOR FURTHER INFORMATION CONTACT:
Courtney Harper, Center for Devices and
Radiological Health (HFZ—-440), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 240-276—
0443, ext. 159.

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
act (the act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed
devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and part 807
(21 CFR part 807) of FDA’s regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class IIl under
section 513(f)(1) of the act, request FDA
to classify the device under the criteria
set forth in section 513(a)(1) of the act
(21 U.S.C. 360c(a)(1)). FDA shall, within
60 days of receiving such a request,
classify the device by written order.
This classification shall be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing such classification (section
513(f)(2) of the act).

In accordance with section 513(f)(1) of
the act, FDA issued a notice on October
29, 2004, classifying the Affymetrix
GENECHIP Microarray Instrumentation
System in class III, because it was not
substantially equivalent to a device that
was introduced or delivered for
introduction into interstate commerce
for commercial distribution before May
28,1976, or to a device that was
subsequently reclassified into class I or
class II. On November 3, 2004,
Affymetrix, Inc., submitted a petition
requesting classification of the
Affymetrix GENECHIP Microarray
Instrumentation System under section
513(f)(2) of the act. The manufacturer
recommended that the device be
classified into class II.

In accordance with section 513(f)(2) of
the act, FDA reviewed the petition in
order to classify the device under the
criteria for classification set forth in
section 513(a)(1) of the act. Devices are
to be classified into class II if general
controls, by themselves, are insufficient
to provide reasonable assurance of
safety and effectiveness, but there is
sufficient information to establish
special controls to provide reasonable
assurance of the safety and effectiveness
of the device for its intended use. After
review of the information submitted in
the petition, FDA determined that the
Affymetrix GENECHIP Microarray
Instrumentation System can be
classified in class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of safety
and effectiveness of the device.

The device is assigned the generic
name ‘“‘instrumentation for clinical
multiplex test systems.” It is identified
as a device intended to measure and sort
multiple signals generated by an assay
from a clinical sample. This
instrumentation is used with a specific
assay to measure multiple similar
analytes that establish a single indicator
to aid in diagnosis. Such
instrumentation may be compatible
with more than one specific assay. The
device includes a signal reader unit, and
may also integrate reagent handling,
hybridization, washing, dedicated
instrument control, and other hardware
components, as well as raw data storage
mechanisms, data acquisition software,
and software to process detected signals.

FDA has identified the risks to health
associated with this type of device as
potentially inaccurate results or
inaccurate reports which may lead to
incorrect diagnoses or patient
evaluation that could result in
inappropriate and possibly dangerous
patient management. Specifically,
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failure of instrument components,
including reagent introduction and
hybridization systems, signal detection
mechanisms, instrument control and
data acquisition software, and raw data
storage mechanisms could lead to
inaccurate results. Likewise, failure of
data management and database software
could result in the compromise of
patient identification or mis-matched
results. Furthermore, failure of the
instrumentation to generate any results
at all can deny or delay beneficial,
appropriate therapies.

FDA believes that following the class
II special controls guidance document
generally addresses the risks to health
identified in the previous paragraph.
The class II special controls guidance
document also provides information on
how to meet premarket (510(k))
submission requirements for the device,
including recommendations on
validation of performance
characteristics and labeling. Therefore,
on December 23, 2004, FDA issued an
order to the petitioner classifying the
device into class II. FDA is codifying
this classification by adding 21 CFR
862.2570.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for instrumentation for
clinical multiplex test systems will need
to address the issues covered in the
special controls guidance. However, the
firm need only show that its device
meets the recommendations of the
guidance or in some other way provides
equivalent assurance of safety and
effectiveness.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirements under section 510(k) of the
act if FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, however, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of safety and effectiveness.
FDA’s review of performance
characteristics, test methodology, and
labeling to see that it satisfies the
requirements of § 807.87(e), will provide
reasonable assurance that acceptable
levels of performance for both safety
and effectiveness will be addressed
before marketing clearance. Thus,
persons who intend to market this type
of device must submit to FDA a
premarket notification containing
information on the instrumentation for
clinical multiplex test systems before
marketing the device.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is not a
significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of this
device into class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360e), and may permit
small potential competitors to enter the
marketplace by lowering their costs, the
agency certifies that the final rule will
not have a significant impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has

determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Reference

The following reference has been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Affymetrix, Inc., dated
November 3, 2004.

List of Subjects in 21 CFR Part 862

Medical devices.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 862 is
amended as follows:

PART 862—CLINICAL CHEMISTRY
AND CLINICAL TOXICOLOGY
DEVICES

m 1. The authority citation for 21 CFR
part 862 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360§, 371.
m 2. Section 862.2570 is added to subpart
C to read as follows:

§862.2570 Instrumentation for clinical
multiplex test systems.

(a) Identification. Instrumentation for
clinical multiplex test systems is a
device intended to measure and sort
multiple signals generated by an assay
from a clinical sample. This
instrumentation is used with a specific
assay to measure multiple similar
analytes that establish a single indicator
to aid in diagnosis. Such
instrumentation may be compatible
with more than one specific assay. The
device includes a signal reader unit, and
may also integrate reagent handling,
hybridization, washing, dedicated
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instrument control, and other hardware
components, as well as raw data storage
mechanisms, data acquisition software,
and software to process detected signals.
(b) Classification. Class II (special
controls). The special control is FDA’s
guidance document entitled “Class II
Special Controls Guidance Document:
Instrumentation for Clinical Multiplex
Test Systems.” See § 862.1(d) for the
availability of this guidance document.

Dated: March 2, 2005.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 05-4760 Filed 3-9-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206

RIN 1010-ADO05

Federal Gas Valuation

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: The MMS is amending the
existing regulations governing the
valuation of gas produced from Federal
leases for royalty purposes, and related
provisions governing the reporting
thereof. The current regulations became
effective on March 1, 1988, and were
amended in 1996 and 1998. These
amendments primarily affect the
calculation of transportation deductions
and the changes necessitated by judicial
decisions since the regulations were last
amended.

DATES: Effective date: June 1, 2005.

FOR FURTHER INFORMATION CONTACT:
Sharron L. Gebhardt, Lead Regulatory
Specialist, Chief of Staff Office,
Minerals Revenue Management, MMS,
telephone (303) 231-3211, fax (303)
231-3781, or e-mail
sharron.gebhardt@mms.gov.

The principal authors of this rule are
Geoffrey Heath of the Office of the
Solicitor, Larry E. Cobb, Susan
Lupinski, Mary A. Williams, and
Kenneth R. Vogel of Minerals Revenue
Management, MMS, Department of the
Interior.

SUPPLEMENTARY INFORMATION:
I. Background

The MMS is amending the existing
regulations at 30 CFR 206.150 et seq.,
governing the valuation of gas produced
from Federal leases for royalty purposes,

and related provisions governing the
reporting thereof. The current
regulations became effective on March
1, 1988 (53 FR 1230) (1988 Gas Rule).

After conducting several public
workshops, MMS issued a proposed
rule that was published in the Federal
Register on July 23, 2004 (69 FR 43944).
The comment period for the proposed
rule closed on September 21, 2004.

The amendments do not alter the
basic structure or underlying principles
of the 1988 Gas Rule.

II. Comments on the Proposed Rule

Comments received favored most of
the proposed changes. The MMS
received some unfavorable comments
regarding future valuation agreements
between the MMS Director and the
lessee, some of the specifications of
allowable transportation costs, and our
proposal to change the rate of return on
undepreciated capital investment in
calculating non-arm’s-length
transportation allowances. Generally,
we grouped the comments received and
the MMS responses according to the
order of the issues and proposed
revisions on which we requested
comments. We also addressed
miscellaneous technical changes.

A. Spot Market Prices

In the proposed rule, we requested
comments on (1) “whether publicly
available spot market prices for natural
gas are reliable and representative of
market value” and whether MMS
should value natural gas production that
is not sold at arm’s-length using spot
market prices and, if so, (2) “how these
spot market prices should be adjusted
for location differences between the
index pricing point and the lease.”

Summary of Comments: One producer
supported using index pricing, stating
that index pricing provides the most
accurate and transparent gas pricing
information available and, therefore,
increases royalty valuation certainty.

Industry trade associations supported
the use of index pricing for gas
valuation and questioned why index
pricing does not apply to arm’s-length
gas sales.

One state and the State and Tribal
Royalty Audit Committee (STRAC) did
not support using index pricing to value
gas. The state claimed that publicly
available spot prices are not a true
representation of arm’s-length market
value because non-arm’s-length sales are
included within the index. The state
proposed that MMS publish a new gas
rule requiring a Federal lessee to value
natural gas and associated products
based on the first arm’s-length sale of
the gas or products.

MMS Response: The written
comments received continue to reflect
disparate and conflicting views of
industry and states. At the present time,
MMS has decided not to change existing
regulations for valuing production that
is not sold at arm’s-length and will
continue to evaluate the issues.

B. Section 206.150—Purpose and Scope

The MMS proposed to amend the
Federal gas valuation rule to match the
June 2000 Federal oil valuation rule,
which provides that, if a written
agreement between a lessee and the
MMS Director establishes a production
valuation method for any lease that
MMS expects at least would
approximate the value otherwise
established under this subpart, the
written agreement will govern to the
extent of any inconsistency with the
regulations. This provision is intended
to provide flexibility to both MMS and
the lessee in those few unusual
circumstances where a separate written
agreement is reached, while at the same
time maintaining the integrity of the
regulations. The MMS used this
provision in the June 2000 Federal oil
valuation rule to address unexpectedly
difficult royalty valuation problems.

Summary of Comments: Industry
producers and industry trade
associations support this change.

Two states and STRAC do not support
the use of written valuation agreements.
One state commented that it is not in
the public’s best interest to allow the
MMS Director to avoid the regulations
that are subject to notice and comment.
The states claimed that, at the very
minimum, state approval should be
necessary if this provision is
implemented. STRAC commented that
the provision is not clear and that state
approval should be required if state
royalties are affected.

MMS Response: The MMS is mindful
of the states’ concerns, but does not
believe that written valuation
agreements should be subject to state
approval (or veto). Such agreements are
not an avenue to avoid the rules, but
rather a tool to provide certainty and
reduce administrative costs in
appropriate circumstances. The rule
requires that value under such an
agreement at least approximate the
value that would be derived under the
regulations. Therefore, these agreements
should not result in significant revenue
consequences to the Federal
Government or to the states.

C. Section 206.151—Definitions

The MMS proposed adding a
definition of ““affiliate” and revising the
definition of ““arm’s-length contract” to
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be identical to the June 2000 Federal oil
valuation rule, as amended, and to
conform the Federal gas valuation rule
with the DC Circuit holding of National
Mining Association v. Department of the
Interior, 177 F.3d 1 (DC Cir. 1999). The
MMS proposed revising the definition
of “affiliate” separately from the
definition of “‘arm’s-length contract” as
in the June 2000 Federal oil valuation
rule, as amended, to clarify and simplify
the definitions.

The MMS also proposed to revise the
definition of “transportation allowance”
to be consistent with the June 2000
Federal oil valuation rule with
necessary changes in wording to apply
it in the gas context. Finally, MMS
proposed to revise the definition of
“processing allowance” to make it
consistent with other allowance
definitions.

Summary of Comments: Industry
producers and industry trade
associations supported the addition of
“affiliate” but requested further
clarification of the term “opposing
economic interests” used in the
definition of “affiliate.” One trade
association urged MMS to adopt a
presumption of opposing economic
interests where common ownership is
less than the 50 percent threshold in the
definition of “affiliate” for
transportation and processing affiliates.
One state also supported the proposed
change to “affiliate.”

One state supported the definition of
“transportation allowance,” but not “to
the extent it could be applied
inconsistent [sic] with the marketability
rule, such as providing for an allowance
for the movement of unprocessed gas to
a point of delivery off-lease, if that point
of delivery is a gas plant or gas treating
facility.” One industry trade association
recommended that the adoption of the
revision be prospective only.

No comments were received on the
definition of “processing allowance.”

One state and STRAC suggested that
the “marketing affiliate” definition
should be removed from the regulations.
Another state requested that the word
“only” be replaced with “any of” in the
definition of “marketing affiliate” to
require valuation based on downstream
re-sales. One industry producer
requested that MMS revise the
definition of “gathering,” stating that
disallowing gathering costs is overly
restrictive. One industry trade
association requested a better definition
of “line loss.”

MMS Response: In addition to the fact
that the proposed gas rule did not
include a discussion of the meaning of
“opposing economic interests,” the
question of whether two parties have

opposing economic interests depends
on the facts of a particular situation. The
MMS does not believe that opposing
economic interests should be presumed
simply because there may be less than
50 percent common ownership between
two entities.

The MMS has modified the wording
of the second paragraph of the proposed
definition of “affiliate” to change the
phrase “between 10 and 50 percent”
ownership or common ownership to “10
through 50 percent” to be consistent
with the June 2000 Federal oil valuation
rule, as amended.

Contrary to the comment by one state
commenter, the definition of
“transportation allowance” is not
inconsistent with the marketable
condition rule. The commenter’s view
that there should be no transportation
allowance for the movement of
unprocessed gas to an off-lease delivery
point if that point is a gas plant is
contrary to 30 CFR 206.156(a), which
allows a deduction for the reasonable
actual costs incurred by the lessee to
transport gas * * * from a lease to a
point off the lease, including, if
appropriate, transportation from the
lease to a gas processing plant off the
lease * * *.” The state’s comment
reflects a view that the relationship
between transportation allowances and
the marketable condition rule should be
fundamentally changed. That suggestion
is beyond the scope of the proposal. The
proposed change to the definition of
“transportation allowance,” as
explained in the preamble to the
proposed rule (69 FR 43946), was to
make its wording consistent with the
June 2000 Federal crude oil valuation
rule and return it to being substantively
the same as the original 1988 rule’s
definition, with the objective of
correcting an inadvertent error that the
1996 amendment put into the wording.
That change is adopted in the final rule.

The change to the wording of the
definition of “transportation allowance”
is prospective. However, it reflects how
the rule has been applied in practice
since the 1988 Gas Rule, even after the
1996 amendment to that rule.

The suggestion to eliminate the
definition of “marketing affiliate,” and
the suggestion to change the wording of
that definition, are beyond the scope of
the proposed gas rule. The suggestion of
the industry commenter that gathering
costs be deductible and the
recommendation to provide a more
detailed definition of line loss also are
beyond the scope of the proposed gas
rule.

D. Section 206.157 Determination of
Transportation Allowances Rate of
Return Used in Non-Arm’s-Length Cost
Calculations

The MMS proposed an amendment to
§206.157(b)(2)(v) governing calculation
of actual transportation costs in non-
arm’s-length situations by changing the
allowed rate of return on (1)
undepreciated capital investment or (2)
initial investment from 1.0 times the
Standard & Poor’s BBB bond rate to 1.3
times the Standard & Poor’s BBB bond
rate.

Summary of Comments: Industry
producers and one industry trade
association supported the change but
asserted that 1.3 times the Standard &
Poor’s BBB bond rate understates the
cost of capital for gas pipelines. Based
on a study from the American
Petroleum Institute (API), industry
argued that, although pipelines are not
as risky as drilling wells, some risk is
involved, and that the allowable rate of
return should be between 1.6 and 1.8
times the Standard & Poor’s BBB bond
rate.

The states and STRAC opposed the
change. One state argued that the rate of
return is a profit element and requested
that MMS apply the rate of return only
to non-arm’s-length transportation
arrangements for Federal offshore
production if the change is
implemented. STRAC also suggested
that the proposed rate of return apply
only to offshore production.

Another state and STRAC asserted
that interest rates have hit all time lows
and there is no reason to implement the
proposed change. As part of STRAC’s
comments, an Indian tribe suggested
that increasing the rate of return on
Federal leases may give companies an
argument to increase the rate of return
on Indian leases.

The congressional commenter
opposed the proposed change, stating
that it would allow the weighted
average cost of capital as the rate of
return for the calculation of gas
transportation allowances as requested
by the oil and gas industry.

MMS Response: The MMS has
examined rates of return in the oil and
gas industry and believes that some
weighted average rate of return
considering both equity and debt is
appropriate as an actual market-based
cost of capital. An investor will choose
to have a mix of debt and equity for
many reasons, not the least of which is
that companies that choose to finance
their investments solely by debt will
pay a higher interest rate due to the
increased risk on the part of the
creditor. Both debt and equity costs are
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actual costs of capital. The choice of
Standard & Poor’s BBB bond rate in
1988 was made, at least in part, in
recognition of some equity component
because the majority of companies with
non-arm’s-length transportation
arrangements have debt costs lower than
the Standard & Poor’s BBB bond rate.

The MMS continues to believe that
establishing a uniform rate of return on
which all parties can rely is preferable
to the costs, delays, and uncertainty
inherent in attempting to analyze
appropriate project-specific or
company-specific rates of return on
investment. The MMS, through its
Economics Division, Offshore Minerals
Management, has studied several years’
worth of data for both non-integrated oil
and gas transportation companies and
larger oil and gas producers, both
integrated and independent, that MMS
believes are more likely to invest in gas
pipelines.

After a thorough review of the MMS
and API studies, and consideration of
the comments submitted by states and
industry, we believe that the allowance
for the rate of return on capital should
be 1.3 times the Standard & Poor’s BBB
bond rate. This rate is the mid-point of
the range suggested by the MMS study,
which concluded that the range of rates
of return appropriate for gas pipelines
would be in the range of 1.1 to 1.5 times
the Standard & Poor’s BBB bond rate.
The MMS also believes that, although
there are some very high risks involved
with certain oil and gas ventures, such
as wildcat drilling, the risk associated
with building and developing a pipeline
to move gas that has already been
discovered is much less and of a
different nature. Both the MMS study
and the data from the Energy
Information Administration (EIA)
demonstrate that the market also
perceives that the risk is lower in the
transportation lines of business than in
the exploration and production lines of
business.

The MMS believes that the study
conducted by its Economics Division,
Offshore Minerals Management, used
the most relevant data for a reasonable
period and, therefore, is the best source
to decide on the appropriate rate of
return.

The MMS does not believe that there
is any basis to apply the 1.3 times the
Standard & Poor’s BBB bond rate of
return only to offshore leases. We have
no evidence that rates of return for
onshore pipelines are significantly
different than for offshore pipelines.

The fact that interest rates are
currently relatively low is irrelevant. As
interest rates rise or fall, the Standard &
Poor’s BBB bond rate will rise or fall.

The royalty valuation for gas
produced from Indian leases is now
based on different rules than valuation
of gas produced from Federal leases. Gas
produced from Indian leases is valued
primarily on the basis of index prices,
and the rate of return is irrelevant
because producers are allowed a 10
percent fixed deduction (with
limitations). For gas produced from non-
index zones, or from leases for which
the tribe has elected not to use index-
based valuation, there is a potential
effect from changing the rate of return
on Federal leases. If MMS proposes
changes to the Indian gas valuation rule
in the future, it would be appropriate to
address the issue in that context.

Finally, MMS has retained the
proposed wording of paragraph (b)(2)(v),
which is the same as the wording in the
current rule except to change the rate of
return. The wording of paragraph
(b)(2)(v) is not identical to the wording
of the equivalent provision in the
Federal oil valuation rule, as amended,
at 30 CFR 206.111(i)(2). The MMS
intends that the two provisions have the
same effect, namely, that the rate of
return must be re-determined at the
beginning of each calendar year.

E. Comments Requested on Changing
the Rate of Return for Non-Arm’s-Length
Processing Cost Calculations

The MMS requested comments on
changing the rate of return in § 206.159
(b)(2)(v) for non-arm’s-length processing
cost calculations to gather more
information. The MMS Economics
Division, Offshore Minerals
Management, study of gas pipeline costs
of capital did not study the impact of
changing the rate of return for non-
arm’s-length processing cost
calculations.

Summary of Comments: Industry
trade associations urged MMS to
implement the same rate of return for
processing cost calculations based on
the fact that the cost of capital to an oil
and gas company is the same,
irrespective of its use. They stated that
1.3 times Standard & Poor’s BBB bond
rate is conservative and understates the
cost of capital.

One state and STRAC recommended
that MMS not change the rate of return
for non-arm’s-length processing cost
calculations. STRAC stated that, if the
increase is implemented, MMS should
retain the Standard & Poor’s BBB bond
rate, with no multiplier, for gas
produced from onshore leases.

MMS Response: In the preamble of the
proposed rule, MMS stated that it
‘“welcomes comments, data, and
analysis” on the issue of whether the
same rate of return that applies in non-

arm’s-length transportation cost
calculations also should apply in non-
arm’s-length processing cost
calculations (69 FR 43947). The MMS
explained that, if it “obtains sufficient
information and data through the
comment process to support a change,”
it may change the rate of return for non-
arm’s-length processing cost
calculations. Id. While industry
suggested applying the 1.3 times the
Standard & Poor’s BBB bond rate to
calculation of non-arm’s-length
processing allowances, no commenter
submitted any information or data that
would support changing the current
processing allowance rate. Industry did
suggest that an industry-wide rate of
return should be used. As MMS
explained in the discussion of
transportation rates of return, MMS
believes that it is appropriate to use
different rates of return for different
industry lines of business. It is clear that
the risk in exploration and development
is greater than the risks in transportation
or processing. The MMS was able to
study rates of return in the
transportation segment, but the study
did not extend to processing rates of
return. Therefore, we are not adopting
any changes to the rate of return used
in calculating processing allowances.

F. Section 206.157(b)(5)—Determination
of Transportation Allowances—
Alternatives to Actual Cost Calculation

The proposed provision would allow
lessees to apply for an exception to the
requirement to calculate actual costs in
non-arm’s-length transportation
situations if the lessee has a tariff
approved by the Federal Energy
Regulatory Commission (FERC) or a
state regulatory agency that FERC or the
state agency has either adjudicated or
specifically analyzed, and third parties
are paying prices under the tariff to
transport gas under arm’s-length
transportation contracts.

Summary of Comments: One state,
two industry trade associations, and
STRAC supported the proposed
changes. One industry trade association
suggested extending the 2-month
production period to 3 or 6 months to
avoid frequent switching back and forth
between calculating actual costs and
using third-party tariff rates. The state
commented that, if the exception based
on the weighted average of rates paid by
third parties is used, it be limited to the
rates used for “‘like quantities”
(presumably meaning quantities similar
to those transported under the non-
arm’s-length arrangement).

One industry association commented
that the addition of the need for the
tariff to be adjudicated or specifically
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analyzed should be clarified or
eliminated because it was unclear as to
how this requirement would be applied.
The association also commented that
producers should be allowed to use the
exception once it was applied for,
without the need for MMS approval.

Two states, one industry trade
association, and the congressional
commenter opposed the proposed
changes. One state commented that
MMS does not have the same FERC or
state business perspective, and MMS
should not move away from basing non-
arm’s-length transportation charges on
actual costs. Another state commented
that the use of tariffs for non-arm’s-
length transportation allowances should
be deleted. The industry trade
association commented that the current
FERC-or state-approved tariffs are fair
and reasonable transportation charges
and provide certainty to industry and
the MMS. The industry trade
association also asserted that the
proposal is in direct opposition to FERC
Order 2004-A.

MMS Response: As MMS explained in
1988, when it first adopted an exception
from the requirement to use actual costs
in non-arm’s-length transportation
arrangements, MMS believed that it was
reasonable to rely on another regulatory
agency with jurisdiction over the prices
charged. Since that time, MMS has
noted several problems with simply
deferring to FERC or state regulatory
agencies. First, MMS realized that the
requirements for granting an exception
under the current rule were burdensome
and difficult to apply. Second, MMS
now understands that many pipelines
grant discounts to their tariffs, and there
is no reason for a non-arm’s-length
shipper to be able to deduct more than
the arm’s-length shippers can deduct,
nor more than its actual payment or
transfer price to its affiliated pipeline.
Lessees have always been limited to
“actual,” as well as “‘reasonable” costs.

The MMS agrees that it may be
difficult for lessees to know when or if
a transportation tariff has been
“approved” or “adjudicated or
specifically analyzed.” Therefore, MMS
has changed the language of the
exception in the final rule to more
closely follow the FERC procedures.
The regulation now requires that the
tariff be filed and that the FERC or state
regulatory agency has permitted the
tariff to become effective.

The MMS does agree that limiting the
ability to use the exception for 2 months
following the last arm’s-length
transaction may be unduly restrictive.
While transportation arrangements
normally are stable, MMS believes that
it is possible for shippers to stop

shipping for as long as a heating season.
Heating season sales contracts typically
last for 5 months. Therefore, MMS is
adjusting the ability of a non-arm’s-
length shipper to use the exception for
5 months following the last arm’s-length
transaction. The MMS has also changed
the wording of subparagraphs (b)(5)(ii)
and (iii) to specify which rate to use in
determining a transportation allowance
under the exception and to eliminate
duplicative language in the proposed
rule.

The MMS does not believe it is
appropriate for lessees to use this
exception without MMS approval. The
MMS believes that it needs to know
when companies intend to use this
exception so that it can monitor which
method a company is using, and verify
that the tariff has become effective.
Under this exception, MMS may
retroactively approve an allowance as
far back as the date the tariff is filed, so
there is no loss to the lessee. Because
MMS now pays interest on
overpayments, the lessee will not
experience a loss of the time value of
money.

The MMS does not believe it is
practical to try to find arm’s-length
transportation contracts of “like
quantity.” Even though it is likely that
the non-arm’s-length shippers may ship
much larger quantities than the arm’s-
length shippers, MMS believes that it is
reasonable to use the weighted average
of all arm’s-length contracts. The MMS
does not believe that FERC Order 2004—
A interferes with the ability of a
producer to comply with the
requirement to know the prices charged
to arm’s-length shippers. The Order
specifically requires the pipeline to
publish all relevant information about
each discount given, including rate,
execution date, length of contract,
quantity scheduled, etc. If a lessee
cannot determine the actual volumes
shipped under these arm’s-length
contracts, the lessee may use the
published maximum daily quantities as
a proxy for actual volumes. Also, the
lessee may propose to MMS an alternate
method of calculating the weighted
average price received by the pipeline
affiliate for arm’s-length shipments
under a tariff for a pipeline segment.

On the other hand, FERC Order 2004—
A does seem to make it more difficult
for a lessee to know its affiliated
pipeline’s actual costs unless the
pipeline shares that information with
the public. The MMS’s requirement to
use actual costs pre-dates the new FERC
information-sharing restrictions and no
one either protested the Order on this
ground or informed MMS that the Order
would interfere with compliance with

the Federal gas valuation rule. The
MMS does not plan to change the
requirement to use actual costs and will
work with any lessee that is unable to
compute actual costs under the existing
regulation. To make clear the ability of
a regulated pipeline to share the data
necessary for an affiliated lessee to
accurately report its transportation
deduction, whether it is based on actual
costs or on the weighted average of
arm’s-length transactions, MMS intends
to petition the FERC for a declaratory
order, which would specify the
parameters of the authority of regulated
pipelines to share information with
MMS and with their affiliated lessee.

G. Section 206.157(c)—Transportation
Allowances—Reporting Requirements

The MMS proposed eliminating the
requirement to report separate line
entries for allowances on the Form
MMS-2014 because MMS modified the
form in 2001. The MMS also proposed
rewording new paragraph (c) to be
consistent with the June 2000 Federal
oil valuation rule regarding reporting
requirements for arm’s-length and non-
arm’s-length transportation contracts,
respectively. The MMS further proposed
adding new paragraphs (c)(1)(iii) and
(c)(2)(v) to expressly clarify that the
allowances that were in effect when the
1988 Gas Rule became effective, and
that were “grandfathered” under former
paragraphs (c)(1)(v) and (c)(2)(v), have
been terminated.

Summary of Comments: One industry
trade association commented that it
supports the proposed changes,
although it supports the removal of the
“grandfather” clause prospectively. One
state and STRAC support removing the
“grandfather” clause.

MMS Response: The ‘‘grandfather”
clause was removed in the 1996
amendment, but subsequent litigation
arose regarding whether the removal of
the “grandfather”” clause was validly
accomplished. The amendment made in
this final rule eliminates any further
question in this regard by clearly ending
any grandfathering provision.

H. Section 206.157(f)—Transportation
Allowances—Specifying Allowable
Costs

MMS proposed to amend section
206.157(f) in several respects to further
clarify what costs are deductible in
calculating transportation allowances.
The proposed changes are listed
individually below with specific
comments associated with each change.

Summary of Comments: One state
commented that unused firm demand
charges and costs of surety are indirect
costs and should not be deductible. A
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public interest group and an individual
commented that the Government would
suffer revenue losses from these
changes. These losses would be caused,
in their view, by allowing the gas
industry to deduct new transportation
costs that are not directly related to
operating and maintaining a pipeline.
STRAC commented that ‘“‘unused firm
capacity/firm demand charges, line loss
and cost of surety’ are “‘already paid for
under the 7sths interest.”

MMS Response: The MMS will
respond to these general comments
below with respect to each specific
provision.

1. Section 206.157(f)(1)—Transportation
Allowances—Specifying Allowable
Costs—Allow Unused Firm Demand
Charges

The MMS proposed to add unused
firm demand charges as allowable
transportation costs under
§206.157(f)(1) to conform with the DC
Circuit’s decision in IPAA v. DeWitt,
279 F.3d 1036 (DC Cir. 2002), cert.
denied, 537 U.S. 1105 (2003). The
proposed rule also provided for
reduction of previously reported
transportation allowances whenever the
lessee sells unused firm capacity after
having deducted it as part of a
previously reported allowance.

Summary of Comments: Two industry
trade associations and one producer
supported this change. One state, an
individual commenter, a public interest
group, and STRAC opposed the change
with respect to allowing unused firm
demand charges.

MMS Response: As MMS explained in
the preamble to the proposed rule, in its
1998 rulemaking, MMS had prohibited
the deduction of unused firm demand
charges. In IPAA v. DeWitt, while the
DC Circuit upheld every other aspect of
the 1998 rulemaking, it determined that
MMS did not demonstrate that unused
demand charges were not
transportation. Therefore it held that
MMS was required to allow the
deduction of unused demand charges.
The IPAA sought review of the rest of
the case, which was denied, but the
government did not seek further review
of that decision. The MMS therefore
must change the gas rule to conform to
the court’s decision. The final rule is
also intended to be consistent with the
Federal oil valuation rule, as amended.

2. Section 206.157(f)(7)—Transportation
Allowances—Specifying Allowable
Costs—Allow Fees Paid for Actual Line
Losses Under Non-Arm’s-Length
Contracts

The proposed rule specified actual
line losses as a cost of moving

production. Theoretical line losses
would be allowed only in arm’s-length
transportation situations.

Summary of Comments: Two industry
trade associations support the change.
Two states and the congressional
commenter oppose the proposed
change. One state believes that line
losses are indirect costs that result from
metering differences and are very
inaccurate.

MMS Response: The MMS believes
that actual line losses properly may be
regarded as a cost of moving production.
In addition, if there is line gain, the
lessee must reduce its transportation
allowance accordingly. In a non-arm’s-
length situation, however, a charge for
theoretical line losses would be artificial
and would not be an actual cost to the
lessee. While a lessee may have to pay
an amount to a pipeline operator for
theoretical line losses as part of an
arm’s-length tariff, in a non-arm’s-length
situation, line losses, like other costs,
should be limited to actual costs
incurred. However, if a non-arm’s-
length transportation allowance is based
on a FERC- or state regulatory-approved
tariff that includes a payment for
theoretical line losses, that cost would
be allowed, as the current rule already
provides.

3. Section 206.157(f)(10)—
Transportation Allowances—Specifying
Allowable Costs—Allow the Cost of
Securing a Letter of Credit or Other
Surety Required by the Pipeline Under
Arm’s-Length Contracts

The proposed rule would allow the
cost of securing a letter of credit or other
surety, insofar as those costs are
currently allocable to production from
Federal leases, in arm’s-length
transportation situations and are
necessary to obtain the pipeline’s
transportation services.

Summary of Comments: One industry
trade association supports the change.
Two states, STRAC, and the
congressional commenter oppose the
proposed change. One state commented
that, if MMS allows a cost of surety, it
erodes the valuation associated with the
Federal Government’s royalty interest
and “increases the profit margin
associated to [sic] the working interest”
because this type of cost is a “service
fee” that historically has not been
deductible. One state and STRAC
commented that MMS historically has
not allowed service-type fees that are
associated with the lessee’s
responsibility to market the production
at no cost to the lessor and that this
change should not be allowed.

MMS Response: As explained in the
preamble to the proposed rule, MMS

believes that this is a cost that the lessee
must incur to obtain the pipeline’s
transportation service, and therefore is a
cost of moving the gas. The view of state
commenters and STRAC that this type
of cost is a “service fee” does not
address whether incurring the cost is
necessary to transport production.
Contrary to the view of one state and
STRAC, MMS does not believe that the
cost of obtaining a letter of credit or
other surety is a cost associated with
marketing the production. The costs
necessary to market the production do
not depend on whether a pipeline
requires a letter of credit.

As explained in the preamble to the
proposed rule, in non-arm’s-length
situations, MMS believes that requiring
a letter of credit from an affiliated
producer is unnecessary and that the
corporate organization ordinarily would
avoid incurring the costs of the
premium necessary for the letter of
credit. The MMS therefore believes it is
inappropriate to allow such a deduction
under non-arm’s-length transportation
arrangements.

I. Section 206.157(g)—Transportation
Allowances—Specifying Non-Allowable
Costs (Fees Paid to Brokers, Fees Paid to
Scheduling Service Providers, and
Internal Costs)

Summary of Comments: Two states
and STRAC supported the clarifications.
The MMS received no comments
opposing these clarifications.

MMS Response: As explained in the
preamble to the proposed rule, fees paid
to brokers include fees paid to parties
who arrange marketing or
transportation, if such fees are
separately identified from aggregator/
marketer fees. The MMS believes such
fees are marketing costs and are not
actual costs of transportation.

Fees paid to scheduling service
providers, if such fees are separately
identified from aggregator/marketer fees,
are marketing or administrative costs
that lessees must bear at their own
expense and are not actual costs of
transportation because, unlike the
surety charges, the pipeline does not
require that they be paid.

Internal costs, including salaries and
related costs, rent/space costs, office
equipment costs, legal fees, and other
costs to schedule, nominate, and
account for sale or movement of
production, have never been deductible.
The final rule reaffirms this principle.

J. Other Comments on Allowable or
Non-Allowable Costs

Summary of Comments: Two industry
trade associations questioned why “line
pack” is not an allowable transportation
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cost. One industry trade association
requested that the transportation costs
attributable to excess carbon dioxide,
where it is necessary to transport the
carbon dioxide entrained in the main
gas stream before disposal as a waste
product, be allowable transportation
costs.

MMS Response: With respect to “line
pack,” the commenters did not provide
any examples in which lessees had
actually been charged for line pack as an
actual cost of transportation, nor does
MMS know of any such situations.

The trade association’s comment
regarding “‘excess CO,” appears to
misunderstand the current rule at 30
CFR 206.157(a)(2)(i), which provides
that no allowance may be taken for the
costs of transporting lease production
which is not royalty bearing without
MMS approval. The “excess CO,”
removed at a treatment plant is a non-
royalty-bearing product. The
transportation pipeline will not
transport the gas unless the CO; is
removed. So if the CO; is not removed
the gas cannot be marketed. The
increment of CO; allowed in a
transportation pipeline (e.g., 2 percent)
is a “waste product.” The cost of
transporting the “waste product”
increment is allowed as part of the cost
of transporting gas, while the cost of
transporting the non-royalty-bearing
product is not. The location at which a
lessee chooses to treat production for
removal of CO, is up to the lessee. If the
lessee treats production at a location
away from the lease, transporting the
excess CO; to that location is part of the
costs of putting the production into
marketable condition and, therefore, is
not deductible.

K. Other Comments

Summary of Comments: An industry
trade association requested to be able to
use the prior year’s actual costs in the
current year to eliminate reporting of
retroactive adjustments on the Form
MMS-2014. The association noted that
companies must report estimates until
actuals are calculated and then reverse
previous lines.

MMS Response: This comment and
issues related to it are beyond the scope
of the proposed rule, and addressing
these issues would require initiation of
new rulemaking proceedings.

II1. Procedural Matters

1. Summary Cost and Royalty Impact
Data

Summarized below are the annual
estimated costs and royalty impacts of
this rule to all potentially affected
groups: industry, the Federal

Government, and state and local
governments. The MMS did not receive
any specific comments regarding the
estimated costs and royalty impacts of
this rule when it was proposed in the
Federal Register July 23, 2004 (69 FR
43944). The costs and royalty impact
estimates have changed since the
proposed rule due to further analysis.

Of the changes being implemented
under this rulemaking that have cost
impacts, some will result in royalty
decreases for industry, states, and MMS,
and two changes will result in a royalty
increase. The net impact of the changes
will result in an expected overall royalty
increase of $2,251,000, as itemized
below.

A. Industry

(1) No Change in Royalties—Allow
Transportation Deduction for Unused
Firm Demand Charges.

Under this rule, industry is allowed to
deduct the portion of firm demand
charges it paid “‘arm’s-length” to a
pipeline, but did not use. Currently,
following the decision of the DC Circuit
in IPAA v. DeWitt, industry may already
deduct these charges. In the proposed
rule, MMS estimated a revenue decrease
from this provision. The MMS now
realizes that this provision is merely
codifying existing law and no royalty
change is effected by this clarification.

(2) Net Decrease in Royalties—
Increase Rate of Return in Non-Arm’s-
Length Situations From 1 Times the
Standard & Poor’s BBB Bond Rate to 1.3
Times the Standard & Poor’s BBB Bond
Rate.

The total transportation allowances
deducted by Federal lessees from gas
royalties for FY 2002 were
approximately $103,789,000 for both
onshore and offshore leases. While
MMS does not maintain data or request
information regarding the percentage of
transportation allowances that fall
under either the arm’s-length or non-
arm’s-length category, we believe that
gas, unlike oil, is typically transported
through interstate pipelines not
affiliated with the lessee. Therefore, we
estimate that 75 percent of all gas
transportation allowances are arm’s-
length.

We also assumed that over the life of
the pipeline, allowance rates are made
up of 1/3 rate of return on
undepreciated capital investment, 1/3
depreciation expenses and 1/3
operation, maintenance and overhead
expenses (these are the same
assumptions used in the recent
threshold analysis for the 2004 Federal
oil valuation rulemaking). Based on
total gas transportation allowance
deductions of $103,789,000 for FY 2002,

the percentage of non-arm’s-length gas
transportation allowances and our
assumptions regarding the makeup of
the allowance components, the portion
of allowances attributable to the rate of
return will be approximately $8,649,000
($103,789,000 x .25 x .3333). Therefore,
we estimated that increasing the basis
for the rate of return by 30 percent could
result in additional allowance
deductions of $2,594,725 ($8,649,000 x
.30). That is, the net decrease in
royalties paid by industry will be
approximately $2,595,000.

(3a) Net Decrease in Royalties—Allow
Line Loss as a Component of a Non-
Arm’s-Length Transportation
Allowance.

For this analysis, we assumed that gas
pipeline losses are 0.2 percent of the
volume transported through the
pipeline. However, the cost of the line
loss is calculated based on the value of
the gas transported, not on the cost or
rate of its transportation. Therefore, the
0.2 percent line loss volume implies a
0.2 percent decrease in the royalty owed
on Federal gas subject to transportation.
For FY 2002, the royalty reported prior
to allowances, for those leases in which
a transportation allowance was
reported, was approximately
$2,506,447,000. Assuming 25 percent of
that amount corresponds to gas that was
transported under non-arm’s-length
transportation arrangements, the
decrease due to line loss would be
$1,253,224 ($2,506,447,000 % .25 X
.002), or approximately $1,253,000,
annually.

(3b) Net Decrease in Royalties—Allow
the Cost of a Letter of Credit as a
Component of an Arm’s-Length
Transportation Allowance.

The MMS understands that the cost of
a letter of credit generally is based on
the volume of gas transported through a
pipeline under arm’s-length
transportation contracts and the
creditworthiness of the shipper. We first
determined that, based on the total sales
volume of gas from Federal onshore and
offshore leases of 5,822,000,000 Mcf for
FY 2002, approximately 4,892,000,000
Mcf was not taken as Royalty in Kind
(RIK). Then we estimated that 80
percent of 4,892,000,000 Mcf from
Federal onshore and offshore leases is
subject to a transportation allowance
and the average onshore and offshore
royalty rate is 13.55 percent. Therefore,
the portion corresponding to the royalty
percentage of the Federal gas sales
volume subject to a transportation
allowance will be approximately
530,000,000 Mcf (4,892,000,000 X .80 x
.1355). Next, we assumed that 75
percent of that volume will be
transported at arm’s length, and that
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typical letter of credit costs will be the
cost of transporting 2 months’ volume (Vs
of the annual volume) at a rate of $0.03
per Mcf. Finally, we assumed that only
20 percent of those shippers (by
volume) did not meet the pipeline credit
standards and were required to post a
letter of credit, because most Federal gas
is transported by major oil and gas
corporations with A or higher credit
ratings. Therefore, the net decrease in
royalties will be approximately
$398,000 (530,000,000 x .75 X Y6 x $0.03
% .2) annually.

Total Net Decrease in Royalties—
Industry.
$2,595,000 + $1,253,000 + 398,000 =

$4,246,000.

(4) Net Increase in Royalties—Restrict
Use of FERC Tariff Charges.

The MMS has received 94 requests to
date to use FERC-approved gas tariffs as
an exception to non-arm’s-length
transportation costs. When approved,
these exceptions will continue year after
year. For this revenue impact analysis,
we assumed that 50 percent of the non-
arm’s-length allowances are based on a
FERC tariff. We are not aware of any
state-approved tariffs being used.
Because we do not have any data
suggesting what the average FERC tariff
rate will be nationwide, due to
significantly varying market conditions,
location differences, and a myriad of
tariff structures, we estimated that a
reasonable discounted rate that will be
paid under the FERC tariff will be 90
percent of the full tariff rate. Therefore,
under the new provision, lessees will be
allowed to deduct only 90 percent of the
tariff rate, instead of 100 percent, a 10
percent reduction in the reported
allowance amount. Using these
assumptions (including the assumption
that 25 percent of reported
transportation allowances are non-
arm’s-length), we estimate that royalties
will therefore increase by about
$1,297,000 annually ($103,789,000 x .25
%x.5x.1=$1,297,000).

(5) Net Increase in Royalties—
Eliminate “Grandfather” Clause.

MMS believes that there are few
instances of continuing use of valuation
determinations that were in effect before
1988 and continued to be in effect under
the 1988 Gas Rule. From our audit work
on these leases for FY 2002, MMS
estimates that royalties will increase
under this rule by approximately
$5,200,000 annually.

Total Net Increase in Royalties—
Industry.

$1,297,000 + $5,200,000 = $6,497,000.
B. State and Local Governments

This rule will not impose any
additional burden on local governments.

States receiving a portion of royalties
from offshore leases located within the
zone defined and governed by section
8(g) of Outer Continental Shelf Lands
Act, 43 U.S.C. 1337(g), will share in a
portion of the increased or decreased
royalties resulting from transportation
allowances claimed by industry. To
determine the impact for these “8(g)
states,” we used a factor of .505 (the
portion of gas transportation allowances
attributable to offshore production)
multiplied by a factor of .0061 (the
portion of offshore Federal revenues
disbursed to states for section 8(g)
leases) to arrive at a factor of .0030805
that we then applied to the net increases
or decreases resulting from the
calculations in paragraph A.

Onshore states will also share in a
portion of the increased or decreased
royalties resulting from transportation
allowances claimed by industry. To
determine the impact on onshore States,
we used a factor of .495 (the portion of
gas transportation allowances
attributable to onshore production)
multiplied by a factor of .5 (the
approximate overall portion of onshore
Federal revenues disbursed to states) to
arrive at a factor of .2475 that we then
applied to the net increases or decreases
resulting from the calculations in
paragraph A.

(1) Net Decrease in Royalties—Allow
Transportation Deduction for Unused
Firm Demand Charges.

There is no impact.

(2) Net Decrease in Royalties—
Increase Rate of Return in Non-Arm’s-
Length Situations From 1 Times the
Standard & Poor’s BBB Bond Rate to 1.3
Times the Standard & Poor’s BBB Bond
Rate.
$2,595,000 x .0030805 = $8,000 (for

OCS 8(g) states) + $2,595,000 x
.2475 = $642,000 (for onshore
states) = $650,000.

(3a) Net Decrease in Royalties—Allow
Line Loss as a Component of a Non-
Arm’s-Length Transportation
Allowance.
$1,253,000 x .0030805 = $4,000 (for

OCS 8(g) states) + $1,253,000 x
.2475 = $310,000 (for onshore
states) = $314,000.

(3b) Net Decrease in Royalties—Allow
the Cost of a Letter of Credit as a
Component of an Arm’s-Length
Transportation Allowance.
$398,000 x .0030805 = $1,000 (for OCS

8(g) states) + $398,000 x .2475 =
$99,000 (for onshore states) =
$100,000.

Total Net Decrease in Royalties—
States.
$650,000 + $314,000 + $100,000 =

$1,064,000.

(4) Net Increase in Royalties—Restrict
Use of FERC Tariff Charges.
$1,297,000 x .0030805 = $4,000 (for

OCS 8(g) states) + $1,297,000 x
.2475 = $321,000 (for onshore
states) = $325,000.

(5) Net Increase in Royalties—
Eliminate “Grandfather” Clause.
$5,200,000 x .5 = $2,600,000 (for

onshore states only).

Total Net Increase in Royalties—
States.
$325,000 + $2,600,000 = $2,925,000.

The total impact on all states will be
a revenue increase of approximately
$1,861,000 ($2,925,000-$1,064,000)
annually.

C. Federal Government

The Federal Government, like the
states, will be affected by a net overall
increase in royalties as a result of the
changes to the regulations governing
transportation allowance computations
and the changes effected by
§206.157(c), eliminating the
“grandfather” clause. In fact, the royalty
increase experienced by the Federal
Government will be the difference
between the total increased royalty
obligations on the industry and the
portion of the royalty increase that
benefits the states. In other words, the
royalty increase to industry will be
shared proportionately between the
states and the Federal Government as
computed below.

(1) Net Decrease in Royalties—Allow
Transportation Deduction for Unused
Firm Demand Charges.

There is no impact.

(2) Net Decrease in Royalties—
Increase Rate of Return in Non-Arm’s-
Length Situations From 1 Times the
Standard & Poor’s BBB Bond Rate to 1.3
Times the Standard & Poor’s BBB Bond
Rate.
$2,595,000 (total decrease)—$650,000

(states’ share) = $1,945,000.

(3a) Net Decrease in Royalties—Allow
Line Loss as a Component of a Non-
Arm’s-Length Transportation
Allowance.
$1,253,000 (total decrease) —$314,000

(states’ share) = $939,000.

(3b) Net Decrease in Royalties—Allow
the Cost of a Letter of Credit as a
Component of an Arm’s-Length
Transportation Allowance.
$398,000 (total decrease) —$100,000

(states’ share) = $298,000.

Total Net Decrease in Royalties—
Federal Government.
$1,945,000 + $939,000 + $298,000 =

$3,182,000.

(4) Net Increase in Royalties—Restrict
use of FERC Tariff Charges.
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$1,297,000 (total increase) — $325,000
(states’ share) = $972,000.

(5) Net Increase in Royalties—
Eliminate “Grandfather” Clause.

$5,200,000 (total increase) — $2,600,000
(states” share) = $2,600,000.

Total Net Increase in Royalties—
Federal Government.

$972,000 + $2,600,000 = $3,572,000.

The net impact on the Federal
Government will be a royalty increase of
approximately $390,000
($3,572,000 — $3,182,000) annually.

D. Summary of Costs and Royalty
Impacts to Industry, State and Local
Governments, and the Federal
Government

In the table, a negative number means
a reduction in payment or receipt of

royalties or a reduction in costs. A
positive number means an increase in
payment or receipt of royalties or an
increase in costs. The net expected
change in royalty impact is the sum of
the royalty increases and decreases.

SUMMARY OF COSTS AND ROYALTY IMPACTS

Annulal costs and
- royalty increases
Description gr rgyalty de-
creases
A. Industry:
(1) Royalty Decrease—Allowable Transportation Deductions (1=3) ........cccciiiiiiiiiiiiiiiii s —$4,246,000
(2) Royalty Increase—Restrict use of FERC Tariff Charges and Eliminate “Grandfather” Clause (4-5) . 6,497,000
(3) Net Expected Change in Royalty Payments from INAUSTIY ........c.coooiiiiiiiiiiiiie e 2,251,000
B. State and Local Governments:
(1) Royalty Decrease—Allowable Transportation Deductions (1—=3) ......c.ccoiiiiiiniiiereee e —1,064,000
(2) Royalty Increase “Restrict use of FERC Tariff Charges and Eliminate “Grandfather” Clause (4-5) .. 2,925,000
(3) Net Expected Change in Royalty Payments t0 States ..........cccciiiiiiiiiiiiinic et 1,861,000
C. Federal Government:
(1) Royalty Decrease—Allowable Transportation Deductions (1—=3) ......ccccoiiiiiiiriiiereere e —3,182,000
(2) Royalty Increase—Restrict use of FERC Tariff Charges and Eliminate “Grandfather” Clause (4-5) . 3,572,000
(3) Net Expected Change in Royalty Payments to Federal GOVErNMENT ..........ccociiieiiinieniiniese e 390,000

2. Regulatory Planning and Review,
Executive Order 12866

Under the criteria in Executive Order
12866, this rule is not an economically
significant regulatory action as it does
not exceed the $100 million threshold.
The Office of Management and Budget
(OMB) has made the determination
under Executive Order 12866 to review
this rule because it raises novel legal or
policy issues.

1. This rule will not have an annual
effect of $100 million or adversely affect
an economic sector, productivity, jobs,
the environment, or other units of
Government. The MMS has evaluated
the costs of this rule, and has
determined that it will impose no
additional administrative costs.

2. This rule will not create
inconsistencies with other agencies’
actions.

3. This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients.

4. This rule will raise novel legal or
policy issues.

3. Regulatory Flexibility Act

The Department of the Interior
certifies this rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The rule
applies primarily to large, integrated

producers who transport their natural
gas production through their own
pipelines or pipelines owned by major
natural gas transmission providers.

Your comments are important. The
Small Business and Agricultural
Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions in this rule, call 1-800-734—
3247. You may comment to the Small
Business Administration without fear of
retaliation. Disciplinary action for
retaliation by an MMS employee may
include suspension or termination from
employment with the Department of the
Interior.

4. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

1. Does not have an annual effect on
the economy of $100 million or more.
See the above Analysis titled “Summary
of Costs and Royalty Impacts.”

2. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, state, or

local government agencies, or
geographic regions.

3. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.

5. Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

1. This rule will not significantly or
uniquely affect small governments.
Therefore, a Small Government Agency
Plan is not required.

2. This rule will not produce a
Federal mandate of $100 million or
greater in any year; i.e., it is not a
significant regulatory action under the
Unfunded Mandates Reform Act. The
analysis prepared for Executive Order
12866 will meet the requirements of the
Unfunded Mandates Reform Act. See
the above Analysis titled “Summary of
Costs and Royalty Impacts.”

6. Governmental Actions and
Interference With Constitutionally
Protected Property Rights (Takings),
Executive Order 12630

In accordance with Executive Order
12630, this rule does not have
significant takings implications. A
takings implication assessment is not
required.
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7. Federalism, Executive Order 13132

In accordance with Executive Order
13132, this rule does not have
federalism implications. A federalism
assessment is not required. It will not
substantially and directly affect the
relationship between the Federal and
state governments. The management of
Federal leases is the responsibility of
the Secretary of the Interior. Royalties
collected from Federal leases are shared
with state governments on a percentage
basis as prescribed by law. This rule
will not alter any lease management or
royalty sharing provisions. It will
determine the value of production for
royalty computation purposes only.
This rule will not impose costs on states
or localities.

8. Civil Justice Reform, Executive Order
12988

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule will not
unduly burden the judicial system and
does not meet the requirements of
sections 3(a) and 3(b)(2) of the Order.

9. Paperwork Reduction Act of 1995

This rulemaking does not contain new
information collection requirements or
significantly change existing
information collection requirements;
therefore, a submission to OMB is not
required. The information collection
requirements referenced in this rule are
currently approved by OMB under OMB
control number 1010-0140 (OMB
approval expires October 31, 2006). The
total hour burden currently approved
under 1010-0140 is 125,856 hours.
Under the proposed rule (69 FR 43944,
July 23, 2004), we asked for comments
regarding any information collection
burdens that would arise under a new
provision at Section 206.157(b)(5) that
would allow lessees an exception to
calculate a transportation allowance
based on the volume-weighted average
of the rates paid by the third parties
under arm’s-length transportation
contracts. We did not receive any
comments regarding information
collection burdens on that specific
provision.

10. National Environmental Policy Act
(NEPA)

This rule deals with financial matters
and has no direct effect on MMS
decisions on environmental activities.
Pursuant to 516 DM 2.3A (2), Section
1.10 of 516 DM 2, Appendix 1 excludes
from documentation in an
environmental assessment or impact
statement ““policies, directives,
regulations and guidelines of an
administrative, financial, legal,

technical or procedural nature; or the
environmental effects of which are too
broad, speculative or conjectural to lend
themselves to meaningful analysis and
will be subject later to the NEPA
process, either collectively or case-by-
case.” Section 1.3 of the same appendix
clarifies that royalties and audits are
considered to be routine financial
transactions that are subject to
categorical exclusion from the NEPA
process.

11. Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR at 22951) and 512
DM 2, we have evaluated potential
effects on Federally recognized Indian
tribes. This rule does not apply to
Indian leases. However, it is
theoretically possible that this rule
might have a very small impact on the
competitiveness of Indian leases in
situations where an Indian lease is not
in an index zone and the lessee is
affiliated with the pipeline that
transports the Indian lease production.
It is only in those situations that the
lessee would have to calculate actual
transportation costs using different
provisions than prescribed for Federal
leases in this final rule. The MMS
anticipates that such situations will be
extremely rare.

12. Effects on the Nation’s Energy
Supply, Executive Order 13211

In accordance with Executive Order
13211, this regulation does not have a
significant adverse effect on the nation’s
energy supply, distribution, or use. The
changes better reflect the way industry
accounts internally for its gas valuation
and provides a number of technical
clarifications. None of these changes
should impact significantly the way
industry does business, and accordingly
should not affect their approach to
energy development or marketing. Nor
does the rule otherwise impact energy
supply, distribution, or use.

13. Consultation and Coordination With
Indian Tribal Governments, Executive
Order 13175

In accordance with Executive Order
13175, this rule does not have tribal
implications that impose substantial
direct compliance costs on Indian tribal
governments.

14. Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your

comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? A “‘section”
appears in bold type and is preceded by
the symbol ““§” and a numbered
heading; for example, § 206.157
Determination of Transportation
Allowances. (5) What is the purpose of
this part? (6) Is the description of the
rule in the SUPPLEMENTARY INFORMATION
section of the preamble helpful in
understanding the rule? (7) What else
could we do to make the rule easier to
understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240.

List of Subjects in 30 CFR Part 206

Continental shelf, Government
contracts, Mineral royalties, Natural gas,
Petroleum, Public lands—mineral
resources.

Dated: February 2, 2005.
Rebecca W. Watson,
Assistant Secretary for Land and Minerals
Management.
m For the reasons set forth in the
preamble, part 206 of title 30 of the Code
of Federal Regulations is amended as
follows:

PART 206—PRODUCT VALUATION

m 1. The authority citation for part 206
continues to read as follows:

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C.
396, 396a et seq., 2101 et seq.; 30 U.S.C. 181
et seq., 351 et seq., 1001 et seq., 1701 et seq.;
31 U.S.C. 9701; 43 U.S.C. 1301 et seq., 1331
et seq., and 1801 et seq.

m 2.In § 206.150, paragraph (b) is revised
to read as follows:

§206.150 Purpose and scope.

* * * * *

(b) If the regulations in this subpart
are inconsistent with:

(1) A Federal statute;

(2) A settlement agreement between
the United States and a lessee resulting
from administrative or judicial
litigation;

(3) A written agreement between the
lessee and the MMS Director
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establishing a method to determine the
value of production from any lease that
MMS expects at least would
approximate the value established
under this subpart; or

(4) An express provision of an oil and
gas lease subject to this subpart; then
the statute, settlement agreement,
written agreement, or lease provision
will govern to the extent of the

inconsistency.
* * * * *

m 3.In §206.151, a new definition of
“affiliate”” is added in alphabetical order
and the definitions of ““allowance’” and
“arm’s-length” contract are revised to
read as follows:

§206.151 Definitions.

* * * * *

Affiliate means a person who
controls, is controlled by, or is under
common control with another person.
For purposes of this subpart:

(1) Ownership or common ownership
of more than 50 percent of the voting
securities, or instruments of ownership,
or other forms of ownership, of another
person constitutes control. Ownership
of less than 10 percent constitutes a
presumption of noncontrol that MMS
may rebut.

(2) If there is ownership or common
ownership of 10 through 50 percent of
the voting securities or instruments of
ownership, or other forms of ownership,
of another person, MMS will consider
the following factors in determining
whether there is control under the
circumstances of a particular case:

(i) The extent to which there are
common officers or directors;

(ii) With respect to the voting
securities, or instruments of ownership,
or other forms of ownership: The
percentage of ownership or common
ownership, the relative percentage of
ownership or common ownership
compared to the percentage(s) of
ownership by other persons, whether a
person is the greatest single owner, or
whether there is an opposing voting
bloc of greater ownership;

(iii) Operation of a lease, plant,
pipeline, or other facility;

(iv) The extent of participation by
other owners in operations and day-to-
day management of a lease, plant,
pipeline, or other facility; and

(v) Other evidence of power to
exercise control over or common control
with another person.

(3) Regardless of any percentage of
ownership or common ownership,
relatives, either by blood or marriage,
are affiliates.

Allowance means a deduction in
determining value for royalty purposes.

Processing allowance means an
allowance for the reasonable, actual
costs of processing gas determined
under this subpart. Transportation
allowance means an allowance for the
reasonable, actual costs of moving
unprocessed gas, residue gas, or gas
plant products to a point of sale or
delivery off the lease, unit area, or
communitized area, or away from a
processing plant. The transportation
allowance does not include gathering
costs.

* * * * *

Arm’s-length contract means a
contract or agreement between
independent persons who are not
affiliates and who have opposing
economic interests regarding that
contract. To be considered arm’s length
for any production month, a contract
must satisfy this definition for that
month, as well as when the contract was

executed.
* * * * *

m 4. Section 206.157 is amended as
follows:

m A. Paragraph (b)(2)(v) is revised;

m B. Paragraph (b)(5) is revised;

m C. Paragraph (c) is revised;

m D. Paragraphs (f) introductory text,
()(1), and (f)(7) are revised and
paragraph (f)(10) is added; and

m E. The word “and” at the end of
paragraph (g)(4) is removed, paragraph
(g)(5) is revised, and new paragraphs
(g)(6) through (g)(8) are added.

m The additions and revisions read as
follows:

§206.157 Determination of transportation
allowances.
* * * * *

* k%

(kz)) R

(v) The rate of return must be 1.3
times the industrial rate associated with
Standard & Poor’s BBB rating. The BBB
rate must be the monthly average rate as
published in Standard & Poor’s Bond
Guide for the first month for which the
allowance is applicable. The rate must
be redetermined at the beginning of
each subsequent calendar year.

* * * * *

(5) You may apply for an exception
from the requirement to compute actual
costs under paragraphs (b)(1) through
(b)(4) of this section.

(i) The MMS will grant the exception
if:

(A) The transportation system has a
tariff filed with the Federal Energy
Regulatory Commission (FERC) or a
state regulatory agency, that FERC or the
state regulatory agency has permitted to
become effective, and

(B) Third parties are paying prices,
including discounted prices, under the

tariff to transport gas on the system
under arm’s-length transportation
contracts.

(ii) If MMS approves the exception,
you must calculate your transportation
allowance for each production month
based on the lesser of the volume-
weighted average of the rates paid by
the third parties under arm’s-length
transportation contracts during that
production month or the non-arm’s-
length payment by the lessee to the
pipeline.

(iii) If during any production month
there are no prices paid under the tariff
by third parties to transport gas on the
system under arm’s-length
transportation contracts, you may use
the volume-weighted average of the
rates paid by third parties under arm’s-
length transportation contracts in the
most recent preceding production
month in which the tariff remains in
effect and third parties paid such rates,
for up to five successive production
months. You must use the non-arm’s-
length payment by the lessee to the
pipeline if it is less than the volume-
weighted average of the rates paid by
third parties under arm’s-length
contracts.

(c) Reporting requirements. (1) Arm’s-
length contracts. (i) You must use a
separate entry on Form MMS-2014 to
notify MMS of a transportation
allowance.

(ii) The MMS may require you to
submit arm’s-length transportation
contracts, production agreements,
operating agreements, and related
documents. Recordkeeping
requirements are found at part 207 of
this chapter.

(iii) You may not use a transportation
allowance that was in effect before
March 1, 1988. You must use the
provisions of this subpart to determine
your transportation allowance.

(2) Non-arm’s-length or no contract.
(i) You must use a separate entry on
Form MMS-2014 to notify MMS of a
transportation allowance.

(ii) For new transportation facilities or
arrangements, base your initial
deduction on estimates of allowable gas
transportation costs for the applicable
period. Use the most recently available
operations data for the transportation
system or, if such data are not available,
use estimates based on data for similar
transportation systems. Paragraph (e) of
this section will apply when you amend
your report based on your actual costs.

(iii) The MMS may require you to
submit all data used to calculate the
allowance deduction. Recordkeeping
requirements are found at part 207 of
this chapter.
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(iv) If you are authorized under
paragraph (b)(5) of this section to use an
exception to the requirement to
calculate your actual transportation
costs, you must follow the reporting
requirements of paragraph (c)(1) of this
section.

(v) You may not use a transportation
allowance that was in effect before
March 1, 1988. You must use the
provisions of this subpart to determine

your transportation allowance.
* * * * *

(f) Allowable costs in determining
transportation allowances. You may
include, but are not limited to (subject
to the requirements of paragraph (g) of
this section), the following costs in
determining the arm’s-length
transportation allowance under
paragraph (a) of this section or the non-
arm’s-length transportation allowance
under paragraph (b) of this section. You
may not use any cost as a deduction that
duplicates all or part of any other cost
that you use under this paragraph.

(1) Firm demand charges paid to
pipelines. You may deduct firm demand
charges or capacity reservation fees paid
to a pipeline, including charges or fees
for unused firm capacity that you have
not sold before you report your
allowance. If you receive a payment
from any party for release or sale of firm
capacity after reporting a transportation
allowance that included the cost of that
unused firm capacity, or if you receive
a payment or credit from the pipeline
for penalty refunds, rate case refunds, or
other reasons, you must reduce the firm
demand charge claimed on the Form
MMS-2014 by the amount of that
payment. You must modify the Form
MMS-2014 by the amount received or
credited for the affected reporting
period, and pay any resulting royalty
and late payment interest due;

* * * * *

(7) Payments (either volumetric or in
value) for actual or theoretical losses.
However, theoretical losses are not
deductible in non-arm’s-length
transportation arrangements unless the
transportation allowance is based on
arm’s-length transportation rates
charged under a FERC- or state
regulatory-approved tariff under
paragraph (b)(5) of this section. If you
receive volumes or credit for line gain,
you must reduce your transportation
allowance accordingly and pay any
resulting royalties and late payment

interest due;
* * * * *

(10) Costs of surety. You may deduct
the costs of securing a letter of credit, or
other surety, that the pipeline requires

you as a shipper to maintain under an
arm’s-length transportation contract.
* * %

(5) Fees paid to brokers. This includes
fees paid to parties who arrange
marketing or transportation, if such fees
are separately identified from
aggregator/marketer fees;

(6) Fees paid to scheduling service
providers. This includes fees paid to
parties who provide scheduling
services, if such fees are separately
identified from aggregator/marketer fees;

(7) Internal costs. This includes
salaries and related costs, rent/space
costs, office equipment costs, legal fees,
and other costs to schedule, nominate,
and account for sale or movement of
production; and

(8) Other nonallowable costs. Any
cost you incur for services you are
required to provide at no cost to the
lessor.

* * * * *

[FR Doc. 05—4515 Filed 3—-9-05; 8:45 am)]
BILLING CODE 4310-MR-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[R0O1-OAR-2005-ME-0001; A-1-FRL-7881—
2]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
NOx Control Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maine. This
revision establishes requirements to
reduce emissions of nitrogen oxides
from large stationary sources. The
intended effect of this action is to
approve these requirements into the
Maine SIP. EPA is taking this action in
accordance with the Clean Air Act
(CAA).

DATES: This direct final rule will be
effective May 9, 2005, unless EPA
receives adverse comments by April 11,
2005. If EPA receives adverse
comments, the Agency will publish a
timely withdrawal of the direct final
rule in the Federal Register informing
the public that the rule will not take
effect.

ADDRESSES: When submitting your
comments, include the Regional
Material in EDocket (RME) ID Number
R01-OAR-2005-ME-0001 by one of the
following methods:

1. Federal eRulemaking Portal: http:/
/www.regulations.gov. Follow the on-
line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918—0661.

5. Mail: “RME ID Number R01-OAR-
2005-ME-0001" David Conroy, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Unit
Manager, Air Quality Planning, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114-2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Regional Material in EDocket (RME) ID
Number R01-OAR-2005-ME—-0001.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through Regional Material in
EDocket (RME), regulations.gov, or e-
mail. The EPA RME Web site and the
Federal regulations.gov Web site are
“anonymous access”’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
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name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
Regional Material in EDocket (RME)
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Office of Ecosystem
Protection, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Christine Sansevero, Air Quality
Planning Unit, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100 (CAQ), Boston, MA 02114—
2023, (617) 918-1699,
sansevero.christine@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

In addition to the publicly available
docket materials available for inspection
electronically in Regional Material in
EDocket, and the hard copy available at
the Regional Office, which are identified
in the ADDRESSES section above, copies
of the state submittal and EPA’s
technical support document are also
available for public inspection during
normal business hours, by appointment
at the Bureau of Air Quality Control,
Department of Environmental
Protection, First Floor of the Tyson
Building, Augusta Mental Health
Institute Complex, Augusta, ME 04333—
0017.

II. Rulemaking Information

This section is organized as follows:

A. What Action is EPA Taking?
B. What are the Requirements of Maine’s
New Regulation?

C. Why is EPA Approving Maine’s
Regulation?

D. What is the Process for EPA To Approve
This SIP Revision?

A. What Action is EPA Taking?

EPA is approving Maine’s Chapter
145, “NOx Control Program” and
incorporating this regulation into the
Maine SIP.

B. What are the Requirements of
Maine’s New Regulation?

Chapter 145 sets year-round NOx
emission limits for all electric
generating facilities and industrial
sources with a heat input of greater than
250 million British Thermal Units
(BTU) per hour located in York,
Cumberland, Sagadahoc, Androscoggin,
Kennebec, Lincoln, and Knox counties.
The rule establishes control
requirements for electric generating
units (EGUs) and industrial boilers,
through both “interim” and “‘final”
emission limits (in pounds per million
BTU) as indicated in Table 1 below. The
limits are to be met on a 90-day rolling
average basis. The rule includes the
appropriate testing and recordkeeping
requirements to ensure compliance with
the specified emission limits. The rule
also includes provisions for averaging
emissions between units in certain
circumstances as well as appropriate
monitoring requirements.

TABLE 1.—INTERIM AND FINAL EMISSION LIMITS FOR LARGE STATIONARY SOURCES

Affected source

Interim limits ) L
Final limits
June 15, 2003 thru Decem-
ber 30, 2004 December 30, 2004

Fossil fuel fired EGU with heat input less than 750 mmBTU/hr .........ccoooiiiiiniininennn.
Fossil fuel fired EGU with heat input greater than or equal to 750 mmBTU/hr
Fossil fuel fired heat exchangers, primary boilers and resource recovery units with

heat input greater than 250 mmBTU/hr.

0.27 Ibs/mmBTU
0.19 lbs/mmBTU ....
0.20 Ibs/mmBTU

0.22 Ibs/mmBTU.
0.15 Ibs/mmBTU.
0.20 lbs/mmBTU.

While an affected source must comply
with the interim limits, the regulation
provides for alternative emission
limitations for sources that cannot meet
the final emission limits using NOx
control technology approved by the
Maine Department of Environmental
Protection Commissioner or Maine
Board of Environmental Protection
under Chapter 145. If an affected source
fails to meet the final emission
limitation after installing the approved
NOx control technology, they can apply
to the Board to establish an alternative
emission limitation based on the actual
performance of the NOx control
technology. Affected sources must apply
to the Board for an alternative emission
limit by January 1, 2005. The Board will

process any application for alternative
emission limits as a license amendment.

The authority to establish alternative
emission limits is the functional
equivalent of a director’s discretion
provision. Director’s discretion
provisions are not acceptable for
inclusion in SIPs if the state is relying
on the provision to satisfy a Clean Air
Act requirement, or to receive credit
under its SIP for enforceable emission
reductions. Chapter 145, however, is an
additional control measure undertaken
by Maine that goes beyond what is
minimally required by the Clean Air
Act. This rule is not meant to
implement a Reasonably Available
Control Technology requirement and
Maine is not covered by the NOx SIP

call. Therefore, EPA is approving this
rule as a SIP strengthening measure
despite the provision allowing the
Board to set alternative limits.
Fortunately, the rule limits the time
frame for requesting an alternative limit;
after January 1, 2005 no source may
apply for such a limit. As a result, we
now know the universe of emissions
units that may be receiving an
alternative limit. Imposing a limit on the
time frame to request an alternate limit
has the effect of eliminating the
operation of the director’s discretion
provision after passage of this deadline.
Maine DEP has notified EPA that, on
December 28, 2004, one such affected
facility, FPL Energy, submitted an
application for alternative emission
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limits for units 3 and 4 of their Wyman
station in Yarmouth, Maine. Once the
Board has made a final determination of
the alternative limits for units 3 and 4
at Wyman Station, EPA and the public
will know what emissions limits are in
effect under the rule for these units.
Moreover, Maine DEP has committed to
submit any alternative emission limits
to EPA as a single-source SIP revision ?.
Once the state establishes those limits
in an operating license and submits
them to EPA for approval as a revision
to the SIP, EPA will be able to assign
SIP credit for the final emission limits
for these units, and there will be no
further opportunity for the state to
change the limits under the rule unless
it is done as a revision to the SIP.

C. Why is EPA Approving Maine’s
Regulation?

EPA has evaluated Maine’s Chapter
145 and has determined that this
regulation strengthens the existing SIP
requirements for large stationary
sources. The specific requirements of
the regulation and EPA’s evaluation of
these requirements are detailed in a
memorandum dated January 24, 2005,
entitled “Technical Support
Document—Maine—NOx Control
Program Regulation” (TSD). The TSD
and Maine’s Chapter 145 are available
in the docket supporting this action.

D. What is the Process for EPA To
Approve This SIP Revision?

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
action will be effective May 9, 2005,
without further notice unless the EPA
receives adverse comments by April 11,
2005.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on May 9,

1See response to comment number 108 on page
95 of DEP’s Supplemental Basis Statement for
Chapter 145.

2005, and no further action will be
taken on the proposed rule.

I1I. Final Action

EPA is approving Maine’s Chapter
145, “NOx Control Program” and
incorporating this regulation into the
Maine SIP.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),

because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 9, 2005.
Interested parties should comment in
response to the proposed rule rather
than petition for judicial review, unless
the objection arises after the comment
period allowed for in the proposal.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
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reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
Dated: February 18, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.
Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart U—Maine

m 2. Section 52.1020 is amended by
adding paragraph (c)(56) to read as
follows:

§52.1020 Identification of plan.
* * * * *
(C] * k% %

(56) Revisions to the State
Implementation Plan submitted by the
Maine Department of Environmental
Protection on February 12, 2004.

(i) Incorporation by reference.

(A) Chapter 145 of the Maine
Department of Environmental Protection

Regulations, “NOx Control Program,”
effective in the State of Maine on July
22, 2001.

(ii) Additional materials.

(A) Nonregulatory portions of the
submittal.

m 3.In §52.1031, Table 52.1031 is
amended by adding a new state citation,
145, in numerical order to read as
follows:

§52.1031 EPA-approved Maine
regulations.
* * * * *

TABLE 52.1031.—EPA-APPROVED RULES AND REGULATIONS

State ci- Date Date ap-
tation Title/subject adopted  proved by Federal Register citation 52.1020
by State EPA
145 ... NOx Control Program ........ccccceeereviieenns 6/21/01 4/10/05 [Insert FR citation from published date] ... (c)(56).

Note.—1. The regulations are effective statewide unless stated otherwise in comments section.

[FR Doc. 05—4709 Filed 3—9-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[AZ 135-0085; FRL-7879-3]

Approval and Promulgation of State
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes; State of Arizona; Maricopa
County Area; Technical Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; technical correction.

SUMMARY: In this action, EPA is
amending the regulations that identify
area designations within Arizona. The
purpose of this action is to correct this
section to clarify the boundary
description of the Phoenix Planning
Area designated as nonattainment for
the National Ambient Air Quality
Standards (NAAQS) for particulate
matter 10 microns or smaller in
diameter (PM-10).

DATES: Effective Date: This action is
effective on April 11, 2005.
ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the Air Planning
Office of the Air Division,
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, California 94105-3901. Due

to increased security, we suggest that
you call at least 24 hours prior to
visiting the Regional Office so that we
can make arrangements to have
someone meet you.

FOR FURTHER INFORMATION CONTACT:
Wienke Tax, Air Planning Office (Air-2),
U.S. Environmental Protection Agency,
Region IX, (520) 622—1622 or e-mail to
tax.wienke@epa.gov.

SUPPLEMENTARY INFORMATION: On July 1,
1987, EPA revised the NAAQS for
particulate matter, replacing the
standard applicable to Total Suspended
Particulates (TSP) with a standard that
would apply to PM-10, and establishing
new annual and 24-hour standards for
PM-10 (52 FR 24634). To assure
attainment of the new NAAQS, EPA
required that states identify areas as
nonattainment/attainment/
unclassifiable for PM-10, and submit
their designations to EPA, in accordance
with the requirements of the Clean Air
Act (CAA) section 107(d)(1)(A).

On May 15, 1991, Arizona Governor
Fife Symington submitted PM—-10
nonattainment area designations for
Arizona. Included in these initial
designations was the following
boundary definition recommendation
for the Maricopa County area, also
referred to as the Phoenix Planning
Area:

“Within the Boundaries of Maricopa
County:

T6N, R1-3W, R1-7E

T5N, R1-3W, R1-7E

T4N, R1-3W, R1-7E

T3N, R1-3W, R1-7E

T2N, R1-3W, R1-7E

T1N, R1-3W, R1-7E

T1S, R1-3W, R1-7E

T2S, R1-3W, R1-7E and T1N, R7-8E

in Pinal County”

We codified Arizona’s initial PM-10
designations on March 3, 1978 (43 FR
8694). The description of the Phoenix
Planning Area in the CFR is listed under
“Maricopa and Pinal Counties” as:
“The rectangle determined by, and

including—

T6N, R3W

T6N, R7E

T2S, R3W

T2S, R7E,

T1N, R8E”

40 CFR 81.303. Thus, while the area
described in our federal regulations is
identical to the area described by the
State’s initial designation, we did not
identify which of the townships and
ranges are part of Maricopa County and
which are part of Pinal County.

On September 13, 2004, ADEQ sent
EPA Region 9 a letter requesting that we
revise the Phoenix Planning Area
boundary description in 40 CFR 81.303
to conform to the State’s initial 1991
designation with one additional change.
Where the State’s 1991 designation
identified “T1N, R7-8E in Pinal
County”, the State’s 2004 letter requests
that the Pinal County portion of this
designation be corrected to read “T1N,
R8E in Pinal County”’, because
Township 1 North, Range 7 East is in
Maricopa County and not in Pinal
County.

The State’s September 13, 2004
request is reasonable and will correct
errors made by EPA in codifying the
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boundaries of the Phoenix Planning
Area designated nonattainment for PM—
10. Therefore, EPA is taking action
today to amend the Arizona PM—10
table in 40 CFR 81.303 to match the
description in the State’s September 13,
2004 letter.

Specifically, the Phoenix Planning
Area will be defined as:

“Maricopa County:
Phoenix Planning Area
T6N, R1-3W, R1-7E
T5N, R1-3W, R1-7E
T4N, R1-3W, R1-7E
T3N, R1-3W, R1-7E
T2N, R1-3W, R1-7E
T1N, R1-3W, R1-7E
T1S, R1-3W, R1-7E
T2S, R1-3W, R1-7E

Pinal County:

Phoenix Planning Area * * *
T1N, R8E”

This change will not alter the actual
boundaries of the Phoenix Planning
Area; the change merely clarifies their
description.

We are taking this action under our
authority in CAA section 110(k)(6).
Section 110(k)(6) provides, “Whenever
the Administrator determines that the
Administrator’s action approving,
disapproving, or promulgating any plan
or plan revisions (or part thereof), area
designation, redesignation,
classification, or reclassification was in
error, the Administrator may in the
same manner as the approval,
disapproval, or promulgation revise
such action as appropriate* * *.”
Today’s action corrects errors in the
description of the Phoenix Planning
Area designated nonattainment for PM—
10. This action is not a redesignation
under CAA section 107(d)(3) and does
not change the actual boundaries of the
nonattainment area. We are finalizing
this action without notice and comment
because this action is a correction to a
designation promulgated under section
107(d)(1) and, under CAA section
107(d)(2)(B), such designations are not
subject to the notice and comment
requirements of the Administrative
Procedures Act. Pursuant to section
110(k)(6), we are to make the correction
today in the same manner as our
original designation under section
107(d)(1).

Summary of Final Action

* *x %

In this action, EPA is amending 40
CFR part 81, subpart C, to correct errors
in the Arizona PM-10 table for the
Phoenix Planning Area. Specifically,
this action amends 40 CFR 81.303,
describing the boundary of the Phoenix
Planning Area for PM-10. This action
aligns the applicable sections of 40 CFR

part 81 with the State’s request
submitted on September 13, 2004 to
correct the boundary.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22,2001). The Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule does not
impose any additional enforceable duty
beyond that required by state law, it
does not contain any unfunded mandate
or significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act. This
rule also is not subject to Executive
Order 13045 “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission

that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 9, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2))

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental
regulations, Particulate matter.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: February 16, 2005.

Wayne Nastri,
Regional Administrator, Region IX.

m Chapter], title 40 of the Code of

Federal Regulations is amended as
follows:
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PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—Arizona

m 2. Section 52.120 is amended by
adding paragraph (c)(120) to read as
follows:

§52.120 Identification of plan.
* * * * *
(C) * % %

(120) The following plan was
submitted on September 13, 2004, by
the Governor’s designee.

(i) Incorporation by reference.

(A) Arizona Department of
Environmental Quality.

(1) 40 CFR 81.303, Attainment Status
Designations—Arizona, Request for
Technical Correction of Phoenix
Planning Area (Maricopa County) PM—
10 Serious Nonattainment Area
Boundaries, dated September 13, 2004.

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

ARIZONA—PM-10

Authority: 42 U.S.C. 7401 et seq.

Subpart C—[AMENDED]

m 2.In §81.303, the table entitled
“Arizona—PM-10" is amended by
removing the entry for “Maricopa and
Pinal Counties”” and adding an entry for
“Maricopa County” and an entry for
“Pinal County” to read as follows:

§81.303 Arizona.

* * * * *

Designation Classification
Designated area
Date Type Date Type
Maricopa County:
Phoenix planning area .............. 11/15/90 i Nonattainment 6/10/96 Serious.
T6N, R1-3W, R1-7E;
T5N, R1-3W, Ri-
7E; T4N, R1-3W,
R1-7E; T3N, Ri1-
3W, R1-7E; T2N,
R1-3W, R1-7E;
TIN, R1-3W, Ri-
7E; T1S, R1-3W,
R1-7E; T2S, Ri-
3W, R1-7E.
Pinal County:
Phoenix planning area.
TIN, R8E .....cccveeeeeen. 11/15/90 ..o, Nonattainment 6/10/96 Serious.
* * * * *

[FR Doc. 05—4710 Filed 3—9-05; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041126332-5039-02; 1.D.
030405A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish by
Vessels Using Non-Pelagic Trawl Gear
in the Red King Crab Savings Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing directed
fishing for groundfish with non-pelagic

trawl gear in the red king crab savings
subarea (RKCSS) of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2005 red king
crab prohibited species catch (PSC)
limit that is specified for the RKCSS of
the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 8, 2005, through
2400 hrs, A.Lt., December 31, 2005.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586—-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP

appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2005 red king crab PSC limit
specified for the RKCSS is 42,495
animals as established by the 2005 and
2006 final harvest specifications for
groundfish in the BSAI (70 FR 8979,
February 24, 2005).

In accordance with
§679.21(e)(7)(ii)(B), the Administrator,
Alaska Region, NMFS, has determined
that the amount of the 2005 red king
crab PSC limit specified for the RKCSS
has been caught. Consequently, NMFS
is closing the RKCSS to directed fishing
for groundfish with non-pelagic trawl
gear.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best

available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
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(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

delay the closure of the RKCSS to
directed fishing for groundfish with
non-pelagic trawl gear.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 4, 2005.
Alan D. Risenhoover

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-4742 Filed 3-7-05; 2:32 pm]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 70, No. 46

Thursday, March 10, 2005

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 03—069-2]

RIN 0579-AB85

Nursery Stock Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of proposed
rulemaking and request for comments;
extension of comment period.

SUMMARY: We are extending the
comment period for our advance notice
of proposed rulemaking that solicited
public comment on whether and how
we should amend the regulations that
govern the importation of nursery stock,
also known as plants for planting. This
action will allow interested persons
additional time to prepare and submit
comments.

DATES: We will consider all comments
that we receive on or before April 11,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 03—-069-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 03—069-1.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow

the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on Docket
No. 03-069-1 in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold T. Tschanz, Senior Staff Officer,
Regulatory Coordination, PPQ, APHIS,
4700 River Road Unit 141, Riverdale,
MD 20737-1236; (301) 734-5306.

SUPPLEMENTARY INFORMATION: On
December 10, 2004, we published in the
Federal Register (69 FR 7173671744,
Docket No. 03—069—-1) an advance notice
of proposed rulemaking that solicited
public comment on whether and how
we should amend the regulations that
govern the importation of nursery stock,
also known as plants for planting.

Comments on the advance notice of
proposed rulemaking were required to
be received on or before March 10, 2005.
We are extending the comment period
on Docket No. 03-069—-1 for an
additional 30 days. This action will
allow interested persons additional time
to prepare and submit comments.

Authority: 7 U.S.C. 450 and 7701-7772; 21

U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

Done in Washington, DG, this 4th day of
March 2005.
Elizabeth E. Gaston,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 05—4705 Filed 3—-9-05; 8:45 am]

BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-20055; Airspace
Docket No. 05-AGL—01]

Proposed Modification of Class E
Airspace; Muskegon, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
modify Class E airspace at Muskegon,
MI. Standard Instrument Approach
Procedures have been developed for
Grand Haven Memorial Airpark, Grand
Haven, MI. Controlled airspace
extending upward from 700 feet or more
above the surface of the earth is needed
to contain aircraft executing these
approach procedures. This action would
increase the area of existing controlled
airspace for Grand Haven Memorial
Airpark.

DATES: Comments must be received on
or before May 9, 2005.
ADDRESSES: Send comments on the
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket Number FAA-2005-20055/
Airspace Docket No. 05—-AGL-01, at the
beginning of your comments. You may
also submit comments on the internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at FAA Terminal Operations, Central
Service Area Office, 2300 East Devon
Avenue, Des Plaines, Illinois 60018.
FOR FURTHER INFORMATION CONTACT: J.
Mark Reeves, FAA Terminal Operations,
Central Service Office, Airspace Branch,
AGL~520, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois 60018,
telephone (847) 294-7477.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this document must submit with
those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2005—
20055/Airspace Docket No. 05—AGL—
01.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this action may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Regional Counsel, 2300 East Devon
Avenue, Des Plaines, Illinois, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,

to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to modify
Class E airspace at Muskegon, MI, for
Grand Haven Memorial Airpark.
Controlled airspace extending upward
from 700 feet or more above the surface
of the earth is needed to contain aircraft
executing instrument approach
procedures. The area would be depicted
on appropriate aeronautical charts.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraph
6005 of FAA Order 7400.9M dated
August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
establishment body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. lOﬁ(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is

amended as follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MIE5 Muskegon, MI [Revised]

Muskegon County Airport, MI

(Lat. 43°10"10” N., long., 86°14'18” W.)
Grand Haven Memorial Airpark, MI

(Lat. 43°02°03” N., long., 86°11’53” W.)
Muskegon VORTAC

(Lat. 43°10°09” N., long., 86°02"22” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Muskegon County Airport, and
within 2.6 miles each side of the ILS localizer
southeast course extending from the 6.8-mile
radius to 10.8 miles southeast of the airport,
and within 2.4 miles each side of the
localizer northwest course extending from
the 6.8-mile radius to 12.1 miles northwest
of the airport, and within 2.8 miles each side
of the Muskegon VORTAC 266° radial
extending from the 6.8-mile radius to 12.7
miles west of the airport, and within 1.3
miles each side of the Muskegon VORTAC
271° radial extending from the VORTAC to
the 6.8-mile radius of the airport and within
a 6.4-mile radius of the Grand Haven
Memorial Airpark.
* * * * *

Issued in Des Plaines, Illinois, on February
18, 2005.

Nancy B. Kort,

Area Director, Central Terminal Operations.
[FR Doc. 05-4655 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 864
[Docket No. 2005N-0017]

Medical Devices; Hematology and
Pathology Devices; Reclassification
from Class lll to Class Il of Automated
Blood Cell Separator Device Operating
by Centrifugal Separation Principle

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
reclassify from class III to class II
(special controls) the automated blood
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cell separator device operating on a
centrifugal separation principle and
intended for the routine collection of
blood and blood components. This
proposed rule would also modify the
special control for the device with the
same intended use but operating on a
filtration separation principle. The
reclassification is being proposed on
FDA'’s own initiative under procedures
set forth in FDA regulations and based
on information provided to FDA. This
action is being taken under the Federal
Food, Drug, and Cosmetic Act (the act),
as amended by the Medical Device
Amendments of 1976 (the 1976
amendments), the Safe Medical Devices
Act of 1990 (the SMDA), and the Food
and Drug Administration Modernization
Act of 1997 (FDAMA). The agency
proposes this reclassification because
special controls, in addition to general
controls, are capable of providing
reasonable assurance of the safety and
effectiveness of the device. Elsewhere in
this issue of the Federal Register, FDA
is publishing a notice of availability of
a draft guidance document entitled
“Class II Special Controls Guidance
Document: Automated Blood Cell
Separator Device Operating by
Centrifugal or Filtration Separation
Principle,” which will serve as the
special control if this proposal becomes
final.

DATES: Submit written or electronic
comments by June 8, 2005. See section
XVI of this document for the proposed
effective date of a final rule based on
this document.

ADDRESSES: You may submit comments,
identified by Docket No. 2005N—-0017,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

e E-mail: fdadockets@oc.fda.gov.
Include Docket No. 2005N—0017 in the
subject line of your e-mail message.

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852.

Instructions: All submissions received
must include the agency name and
Docket No. or Regulatory Information
Number (RIN) for this rulemaking. All
comments received will be posted
without change to http://www.fda.gov/
ohrms/dockets/default.htm, including
any personal information provided. For
detailed instructions on submitting

comments and additional information
on the rulemaking process, see the
Comments heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Kathleen E. Swisher, Center for
Biologics Evaluation and Research
(HFM-17), Food and Drug
Administration, suite 200N, 1401
Rockville Pike, Rockville, MD 20852—
1448, 301-827-6210.

SUPPLEMENTARY INFORMATION:

I. Background (Regulatory Authorities)

The act (21 U.S.C. 301 et seq.), as
amended by the 1976 amendments
(Public Law 94-295), the SMDA (Public
Law 101-629), and FDAMA (Public Law
105—115), established a comprehensive
system for the regulation of medical
devices intended for human use.
Section 513 of the act (21 U.S.C. 360c)
established three categories (classes) of
devices, depending on the regulatory
controls needed to provide reasonable
assurance of their safety and
effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under the 1976 amendments, class II
devices were defined as those devices
for which there is insufficient
information to show that general
controls themselves will assure safety
and effectiveness, but for which there is
sufficient information to establish
“performance standards” to provide
such assurance. The SMDA revised the
definition of class II devices to include
those devices for which there is
insufficient information to show that
general controls themselves will assure
safety and effectiveness, but for which
there is sufficient information to
establish special controls to provide
such assurance. Special controls may
include performance standards,
postmarket surveillance, patient
registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the agency deems
necessary (section 513(a)(1)(B) of the
act). The SMDA also directs FDA to
revise the classification of such

preamendments class III devices into
class I or class II or require the device
to remain in class III; and directs FDA
to issue a schedule for section 515(b) of
the act (21 U.S.C. 360¢e(b)) rulemaking
within 12 months of publication of a
regulation retaining a device in class III.
However, the SMDA does not prevent
FDA from proceeding immediately to
section 515(b) rulemaking on specific
devices, in the interest of public health,
independent of the 515(i) process.

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendments
devices, are classified after FDA has: (1)
Received a recommendation from a
device classification panel (an FDA
advisory committee); (2) published the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) published
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution before May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the act) into
class III without any FDA rulemaking
process. Those devices remain in class
III and require premarket approval,
unless and until: (1) The device is
reclassified into class I or II; (2) FDA
issues an order classifying the device
into class I or IT in accordance with
section 513(f)(2) of the act, as amended
by FDAMA; or (3) FDA issues an order
finding the device to be substantially
equivalent, under section 513(i) of the
act, to a predicate device that does not
require premarket approval. The agency
determines whether new devices are
substantially equivalent to previously
offered devices by means of premarket
notification procedures in section 510(k)
of the act and 21 CFR part 807 of the
regulations.

A preamendments device that has
been classified into class Il may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final regulation under section 515(b) of
the act requiring premarket approval.

Reclassification of classified
preamendments devices is governed by
section 513(e) of the act. Section 513(e)
of the act provides that FDA may, by
rulemaking, reclassify a device (in a
proceeding that parallels the initial
classification proceeding) based upon
“new information.” The reclassification
can be initiated by FDA or by the
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petition of an interested person. The
term “new information,” as used in
section 513(e) of the act, includes
information developed as a result of a
reevaluation of the data before the
agency when the device was originally
classified, as well as information not
presented, not available, or not
developed at that time. (See, e.g.,
Holland Rantos v. United States
Department of Health, Education, and
Welfare, 587 F.2d 1173, 1174 n.1 (D.C.
Cir. 1978); Upjohn v. Finch, 422 F.2d
944 (6th Cir. 1970); Bell v. Goddard, 366
F.2d 177 (7th Cir. 1966).)

Reevaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the reevaluation is made in light of
newly available regulatory authority
(see Bell v. Goddard, supra, 366 F.2d at
181; Ethicon, Inc. v. FDA, 762 F.Supp.
382, 389-91 (D.D.C. 1991)), or in light
of changes in “medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951.) Regardless of whether data before
the agency are past or new data, the
“new information” upon which
reclassification under section 513(e) of
the act is based must consist of “valid
scientific evidence,” as defined in
section 513(a)(3) of the act and 21 CFR
860.7(c)(2). (See, e.g., General Medical
Co.v. FDA, 770 F.2d 214 (D.C. Cir.
1985); Contact Lens Assoc. v. FDA, 766
F.2d 592 (D.C. Cir.), cert. denied, 474
U.S. 1062 (1985)). FDA relies upon
“valid scientific evidence” in the
classification process to determine the
level of regulation for devices. For the
purpose of reclassification, the valid
scientific evidence upon which the
agency relies must be publicly available.
Publicly available information excludes
trade secret and/or confidential
commercial information, e.g., the
contents of a pending PMA. (See section
520(c) of the act (21 U.S.C. 360j(c).)

II. Regulatory History of the Device

The automated blood cell separator
device operating by centrifugal
separation principle intended for the
routine collection of blood and blood
components is a preamendments device
classified into class III. The 1976
amendments did not immediately
subject preamendments devices
classified in class III to the premarket
approval process. The act requires FDA
to publish 515(b) regulations directing
the submission of premarket approval
applications for preamendments class III
devices. The 515(b) process involves the
publication of two Federal Register
notices, the proposed rule and the final
rule. The 515(b) proposed rule
announces FDA'’s intention to call for
PMAs, lists the issues to be addressed

in PMA submissions, states a deadline
for the receipt of comments, and affords
an opportunity to request
reclassification. The final rule addresses
any comments received, repeats the
issues to be addressed in PMA
submissions, and sets a deadline for the
submission of premarket approval
applications or investigational device
exemptions of not more than 90 days
after the date of publication.

In the Federal Register of September
11, 1979 (44 FR 53050), FDA issued a
proposed rule to classify into class III
the automated blood cell separator
device intended for routine collection of
blood and blood components. The
preamble to the proposed rule to
classify the device included the
recommendation of an FDA advisory
committee, The Hematology Device
Classification Panel, regarding the
classification of the device.

In the Federal Register of September
12, 1980 (45 FR 60643), FDA issued a
final rule (§ 864.9245 (21 CFR
864.9245)) classifying into class III the
automated blood cell separator
operating either on a centrifugal or
filtration separation principle intended
for routine collection of blood and blood
components.

A. Centrifugal Separation Principle

In the Federal Register of February
19, 1988 (53 FR 5108),! FDA published
a proposed rule to require the filing of
a PMA or a notice of completion of a
product development protocol (PDP) for
the automated blood cell separator
device based on a centrifugal separation
principle and intended for the routine
collection of blood and blood
components. The February 1988
proposed rule summarized the risks and
benefits associated with the use of the
automated blood cell separator. FDA
also announced an opportunity for
interested persons to request a change in
the classification of the device based on
new information.

In the Federal Register of May 16,
1988 (53 FR 17227), FDA extended the
comment period of the proposed rule
from 60 days to 90 days in response to
a letter from a medical trade association
requesting additional time to submit
comments. In response to the February
1988 proposed rule, the agency received
17 letters of comment. New information
in the form of scientific evidence was
submitted with several of the comments

1In the Federal Register of April 22, 2003 (68 FR
19766), FDA issued a withdrawal of certain
proposed rules and other proposed actions; notice
of intent to withdraw Hematology and Pathology
Devices; Premarket Approval of the Automated
Blood Cell Separator Intended for Routine
Collection of Blood and Blood Components.

to FDA on the automated blood cell
separator operating on the centrifugal
separation principle. The majority of the
letters of comment indicated there is
sufficient evidence to provide
reasonable assurance of the safety and
effectiveness of the automated blood
cell separator operating on the
centrifugal separation principle, and
supported reclassifying the device into
class IT when intended only for routine
collection of blood and blood
components. Many of the comment
letters provided scientific information
and references in support of the
reclassification. FDA has evaluated the
information submitted and decided that
there is valid scientific evidence
supporting a change in classification of
the centrifugal-based automated blood
cell separator with the intended use of
routine collection of blood and blood
components from class III, requiring
premarket approval, to class II, requiring
special controls.

Consistent with the act and
regulation, FDA referred the proposed
reclassification to a panel for its
recommendation on the requested
change in classification. FDA
announced in the Federal Register of
April 18, 1989 (54 FR 15558), that the
agency would consult with the Blood
Products Advisory Committee (BPAC)
in an open meeting on May 11, 1989
(Ref. 1), regarding the reclassification of
the automated blood cell separator
operating on a centrifugal separation
principle. BPAC acts in the capacity of
a device classification panel for such
matters as new information regarding a
device and its classification. FDA
requested that BPAC consider the new
information and provide its
recommendation as to whether BPAC
agreed that the new information was
substantial and supported
reclassification. The recommendation of
BPAC is further discussed in section IV
of this document.

In accordance with section 513(e) of
the act and § 860.130(b)(1) (21 CFR
860.130(b)(1)), based on new
information with respect to the device,
FDA, on its own initiative, is proposing
to reclassify the centrifugal-based
automated blood cell separator device
from class III to class II (special
controls) when the intended use of the
device is for the routine collection of
blood and blood components. For all
other uses, including therapeutic
apheresis, the device remains in its
current classification as class III. All
therapeutic apheresis (blood cell
separator) devices are regulated by
FDA'’s Center for Devices and
Radiological Health and are not part of
§ 864.9245.
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B. Filtration Separation Principle

The automated blood cell separator
device operating on a filtration
separation principle and intended for
the routine collection of blood and
blood components is a postamendments
device originally classified into class III
under section 513(f)(1) of the act. On
June 17, 1996, the Baxter Healthcare
Corp. submitted to FDA a petition
requesting reclassification from class III
to class II of its AUTOPHERESIS-C
SYSTEM device. The petition contained
information in the form of scientific
evidence to provide reasonable
assurance of the safety and effectiveness
of the filtration-based AUTOPHERESIS—
C SYSTEM device. Consistent with
section 513(f)(3) of the act and 21 CFR
860.134, FDA referred the petition to the
BPAC medical devices panel for its
recommendation on the requested
change in classification. At a public
meeting held on September 27, 1996,
BPAC unanimously recommended that
the AUTOPHERESIS-C SYSTEM and
subsequent membrane-based blood cell
separators substantially equivalent to
this device, intended for routine
collection of blood and blood
components, be reclassified from class
I1I to class II. The panel believed that
class II with the special controls of a
periodic report filed annually for a
minimum of 3 years with emphasis on
adverse reactions would provide
reasonable assurance of the safety and
effectiveness of the device.

FDA published a notice of BPAC’s
recommendation in the Federal Register
of May 29, 2001 (66 FR 29149). In this
notice, FDA issued its tentative findings
on BPAC’s recommendation and
requested from the public comments on
BPAC’s recommendation. The comment
period closed August 13, 2001. After
receiving no comments on BPAC’s
recommendation for reclassification or
our tentative findings on BPAC’s
recommendation, FDA approved the
reclassification petition by order in the
form of a letter to the petitioner.

In the Federal Register of February
28, 2003 (68 FR 9530), FDA published
a final rule announcing the decision to
reclassify from class III to class II the
filtration-based automated blood cell
separator device intended for routine
collection of blood and blood
components (the February 2003 final
rule). In addition to general controls of
the act, the February 2003 final rule also
provided for special controls applicable
to the filtration-based devices in order
to provide reasonable assurance of the
safety and effectiveness of the device.

In this rule, we are proposing to
change the special control listed in the

February 2003 final rule for the
filtration-based device. We propose the
special control to be a draft guidance
entitled ““Class II Special Controls
Guidance Document: Automated Blood
Cell Separator Device Operating by
Centrifugal or Filtration Separation
Principle.” This draft guidance, if
finalized, will provide the special
controls for both filtration- and
centrifugal-based automated blood cell
separator devices intended for the
routine collection of blood and blood
components.

III. Device Description

Current § 864.9245 provides a brief
description of the automated blood cell
separator device operating on either a
centrifugal separation principle or a
filtration separation principle. The
current section describes the automated
blood cell separator as a device that
automatically withdraws whole blood
from a donor, separates the blood into
components (red blood cells, white
blood cells, plasma, and platelets),
retains one or more of the components,
and returns the remainder of the blood
to the donor. The components obtained
are transfused or used for further
manufacturing to prepare blood
products for administration. The
separation bowls of centrifugal blood
cell separators may be reusable or
disposable.

The current section classifies the
centrifugal-based automated blood cell
separator into class III (premarket
approval). This proposed rule
reclassification from class III to class II
(special controls) applies to the
automated blood cell separator device
that operates by centrifugal separation
principle and is intended for the routine
collection of blood and blood
components for transfusion or further
manufacturing use. The proposed rule
removes in the identification of the
automated blood cell separator the
words that were in parentheses—red
blood cells, white blood cells, plasma,
and platelets.

IV. Recommendation of the Panel

At a public meeting held on May 11,
1989, the BPAC panel considered the
new information presented in the letters
of comment and unanimously
recommended that the centrifugal-based
automated blood cell separator be
reclassified from class III (premarket
approval) to class II (performance
standards; now included in special
controls). The panel believed that class
IT with performance standards (now
included in special controls) would
provide reasonable assurance of the
safety and effectiveness of the

automated blood cell separator and that
there is sufficient information publicly
available to establish a performance
standard (special control) to assure
safety and effectiveness of the device.
We believe another device
classification panel recommendation is
not necessary since, prior to the SMDA,
a panel recommended classification into
class II. If a panel recommended that a
device be reclassified from class III into
class IT under the 1976 definition of
class II, which included only
performance standards as a class II
control, then the panel’s
recommendation for class II status
would not change if special controls are
required that would include
performance standards, among other
controls. Under the SMDA, FDA may
establish special controls, including
performance standards, postmarket
surveillance, patient registries,
guidelines, and other appropriate
actions it believes necessary to provide
reasonable assurance of the safety and
effectiveness of the device.

V. Summary of Reasons for
Recommendation (Reclassification)

The panel believes that the
centrifugal-based automated blood cell
separator device should be reclassified
into class II because performance
standards (special controls), in addition
to general controls, provide reasonable
assurance of the safety and effectiveness
of the device, and there is sufficient
information to establish special controls
to provide such assurance.

VI. Risks to Health

In the February 1988 proposed rule,
FDA outlined its proposed findings
regarding potential risks associated with
the automated blood cell separator
intended for routine collection of blood
and blood components. FDA’s proposed
findings showed the following: A major
risk to health of donors is that the
process of removing blood, handling the
blood outside the body, and returning
the blood to the donor’s circulatory
system could injure the cellular
components of the blood and activate
the body’s complement system (a series
of enzymatic proteins capable, when
activated, of destroying intact cells).
Another potential donor reaction is
fever, due to a breakdown of
granulocytes (leukocytes containing
granules) during the pump cycle of the
automated blood cell separator.

Also, if the automated blood cell
separator fails to perform satisfactorily,
the donor may have one or more of the
following adverse reactions: (1) Shock
resulting from blood loss; (2) toxic
reaction to high levels of anticoagulants,
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such as citrate, that the automated blood
cell separator adds to the blood as it is
collected and before the blood is
returned to the donor; (3) stress reaction
due to the removal or loss of blood; (4)
thrombosis due to activation of clotting
factors in the blood by surfaces within
the automated blood cell separator; or
(5) sepsis and fever due to bacterial
contamination of the blood returned to
the donor.

Lastly, an unexpected or an
undetected leak in the blood handling
system of the device presents risks of
infections to donors, patients, and
operators of the device. The device
presents a risk of electrical shock or
injury to operators and donors if the
device has an electrical malfunction. If
the automated blood cell separator fails
to perform satisfactorily, the blood or
blood components collected from a
donor may not be suitable for use
because of cellular damage to blood or
blood components during the collection
process. One form of cellular damage is
red blood cell hemolysis (destruction of
the cell membrane accompanied by the
release of hemoglobin).

Public comments received in response
to the proposed rule indicated that the
occurrence of these risks was very low,
referred to ample evidence showing the
safety and effectiveness of the
automated blood cell separator, and
supported reclassification of the device
into class II.

Presently, FDA has identified the
following risks associated with
apheresis blood donation and
processing: (1) The potential loss of
blood due to leaks; (2) thrombosis due
to activation of factors by foreign
surfaces; (3) toxic reaction to citrate
anticoagulant; (4) damage to red blood
cells, activation of complement, and
denaturation of proteins; (5) potential
for sepsis and fever due to bacterial
contamination of the donor’s blood
returned to the donor; (6) infectious
disease risk to the donor or to the
operator due to leaks; (7) electrical
shock hazard; (8) donor stress reaction
due to removal or loss of blood; (9) air
embolism; (10) hemolysis; and (11)
reservoir rupture.

In addition to the potential risks of
the centrifugal-based automated blood
cell separator, there is sufficient
information about the benefits of the
device. Extensive experience with the
device indicates that the centrifugal-
based automated blood cell separator is
safe and effective for the intended use
of routine collection of blood and blood
components.

VII. Summary of Data Upon Which the
Recommendation (Reclassification) is
Based

In response to the February 1988 rule
proposing to place the device in class
III, we received 17 letters of comment
from manufacturers and the blood
banking community (Ref. 1 at 103).
These commenters included such
organizations as the Health Industry
Manufacturers Association and the
American Association of Blood Banks
(Ref. 1 at 104). The comments received
indicated the risk to benefit ratio is low.
In proposing this reclassification, we
considered these industry comments
and the history for over 30 years of safe
use of the centrifugal-based automated
blood cell separator device.

VIIIL. FDA’s Tentative Findings

FDA believes that the special controls
discussed in section IX of this document
are capable of providing reasonable
assurance of the safety and effectiveness
of the automated blood cell separator
device operating on a centrifugal
separation principle with regard to the
identified risks to health of this device.
Based on FDA'’s evaluation of the
additional information received in the
letters of comment, as well as the 1989
BPAC panel recommendation and the
safety record of the device in actual use,
the agency has reconsidered the
February 1988 proposed rule, and
believes that the centrifugal-based
automated blood cell separator device
should be classified into class II (special
controls). FDA, through an agency-wide
action of proposed rule withdrawals
(April 22, 2003, 68 FR 19766),
announced its intention to withdraw the
February 1988 proposed rule. Now, FDA
is proposing to amend the device
regulations by reclassifying from class
IIT to class II (special controls guidance)
the centrifugal-based automated blood
cell separator device intended for the
routine collection of blood and blood
components. FDA is also changing the
special control for the automated blood
cell separator device using the filtration
separation principle for the routine
collection of blood and blood
components. The same special control
guidance will apply to the filtration and
centrifugal-based devices when these
devices are used for the routine
collection of blood and blood
components.

IX. Special Controls

Based on available information and in
addition to general controls, FDA
believes that the FDA guidance for
industry and FDA staff entitled “Class II
Special Controls Guidance Document:

Automated Blood Cell Separator Device
Operating by Centrifugal or Filtration
Separation Principle,” can provide
reasonable assurance of the safety and
effectiveness of the device. Elsewhere in
this issue of the Federal Register, FDA
is announcing the availability of this
draft guidance document.

For currently marketed products not
approved under the PMA process, the
draft guidance document recommends
that the manufacturer file with FDA for
three consecutive years an annual report
on the anniversary date of the final rule
for reclassification or on the anniversary
date of 510(k) clearance. Any
subsequent change to the device
requiring the submission of a premarket
notification in accordance with section
510(k) of the act should be included in
the annual report. A manufacturer of a
device that is determined to be
substantially equivalent to the
automated blood cell separator device
operating by centrifugal or filtration
separation principles intended for
routine collection of blood and blood
components, also would be required to
comply with the same general and
special controls. The firm would need to
show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.

The draft guidance document (special
control) recommends that each annual
report include, at a minimum, the
following information:

e A summary of anticipated and
unanticipated donor adverse device
events that have occurred and that are
not required to be reported by
manufacturers under Medical Device
Reporting (MDR).2 We recommend
summarizing and reporting donor
adverse device events such as those
required under § 606.160(b)(1)(iii) (21
CFR 606.160(b)(1)(iii))3 to be recorded
and maintained by the facility® using

221 CFR 803.1(a) — “* * * device user facilities,
importers, and manufacturers, as defined in §803.3,
must report deaths and serious injuries to which a
device has or may have caused or contributed * *

*

3 Section 606.160(b) — ‘“Records shall be
maintained that include, but are not limited to, the
following when applicable: * * * (1)(iii) Donor
adverse reaction complaints and reports, including
results of all investigations and followup.”

4In a separate proposed rulemaking (Safety
Reporting Requirements for Human Drug and
Biological Products; Proposed Rule (68 FR 12405,
March 14, 2003)), FDA has proposed amending 21
CFR 606.170 to require the investigation and
recording by blood establishments of any complaint
of a serious adverse reaction related to the
collection or transfusion of blood or blood
components.

5“Facility” means any area used for the
collection, processing, compatibility testing, storage
or distribution of blood and blood components (21

Continued
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the device for the routine collection of
blood and blood components. Under 21
CFR 803.50(b)(2), manufacturers are
responsible for conducting an
investigation of each event and
evaluating the cause of the event.
Therefore, this information should be
available to the manufacturer to
summarize and provide to FDA in the
annual report. We emphasize that safety
information submitted to FDA is not to
be considered an admission of causation
or liability (October 27, 1994, 59 FR
54046 at 54051).

e Any subsequent change to the
device requiring the submission of a
premarket notification in accordance
with section 510(k) of the act.®

e Any subsequent change to the
preamendments class III device
requiring a 30-day notice in accordance
with 21 CFR 814.39(f).

The reporting of adverse device
events summarized in an annual report
will alert FDA to trends or clusters of
events that might be a safety issue
otherwise unreported under the MDR
regulation. Adverse reactions
contributed to or caused by an apheresis
blood donation device, such as operator
infection or injury; equipment failures,
including software, hardware, and
disposable item failures; thrombosis;
sepsis; and shock resulting from blood
loss, may be reportable under MDR. The
annual report need not include MDR
reports.

X. References

The following reference has been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Blood Products Advisory
Committee Meeting Transcript, May 11,
1989.

XI. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this proposed
reclassification action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an

CFR 606.3(h)). Also, applicable is “device user
facility” under § 803.3(f), meaning “a hospital,
ambulatory surgical facility, nursing home,
outpatient diagnostic facility, or outpatient
treatment facility * * *.”” (Note: The donor becomes
a patient when he or she experiences and is treated
for an adverse event contributed to or caused by the
medical device.)

6 For assistance see the guidance document
entitled “Deciding When to Submit a 510(k) for a
Change to an Existing Device,” January 1997, at
http://www.fda.gov/cdrh.

environmental impact statement is
required.

XII. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule
does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency tentatively concludes that the
proposed rule does not contain policies
that have federalism implications as
defined in the Executive order and,
consequently, a federalism summary
impact statement has not been prepared.

XIII. Analysis of Impacts

FDA has examined the impacts of this
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this proposed rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive order and so is not subject to
review under the Executive order.

Under the Regulatory Flexibility Act,
if a rule has a significant economic
impact on a substantial number of small
entities, an agency must consider
alternatives that would minimize the
economic impact of the rule on small
entities. Reclassification of this device
from class III to class II will relieve
manufacturers of the cost of complying
with the premarket approval
requirements of section 515 of the act,
and may permit small potential
competitors to enter the marketplace by
lowering their costs. Although the
proposed rule special control guidance
document recommends that
manufacturers of these devices file with
FDA an annual report for three
consecutive years, this is less
burdensome than the current premarket
approval requirements including the
submission of periodic reports (21 CFR
814.84).

The agency, therefore, certifies that
this proposed rule, if finalized, will not
have a significant economic impact on
a substantial number of small entities,
and no further analysis is required
under the Regulatory Flexibility Act. In
addition, the Unfunded Mandates
Reform Act does not require FDA to
prepare a statement of costs and benefits
for this proposed rule because the
proposed rule will not impose costs of
$100 million or more on State, local,
and tribal governments in the aggregate,
or the private sector, in any one year
(adjusted annually for inflation).

XIV. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no collections of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) is not required.

XV. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

XVI. Proposed Effective Date

The agency is proposing that any final
rule that may issue based upon this
proposed fule become effective 30 days
after its date of publication in the
Federal Register.

List of Subjects in 21 CFR Part 864

Blood, Medical devices, Packaging
and containers.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that 21
CFR part 864 be amended as follows:

PART 864—HEMATOLOGY AND
PATHOLOGY DEVICES

m 1. The authority citation for 21 CFR
part 864 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

W 2. Section 864.9245 is revised to read
as follows:
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§864.9245 Automated blood cell
separator.

(a) Identification. An automated blood
cell separator is a device that uses a
centrifugal or filtration separation
principle to automatically withdraw
whole blood from a donor, separate the
whole blood into blood components,
collect one or more of the blood
components, and return to the donor the
remainder of the whole blood and blood
components. The automated blood cell
separator device is intended for routine
collection of blood and blood
components for transfusion or further
manufacturing use.

(b) Classification. Class II (special
controls). The special control for this
device is a guidance for industry and
FDA staff entitled ““Class II Special
Controls Guidance Document:
Automated Blood Cell Separator Device
Operating by Centrifugal or Filtration
Separation Principle.”

Dated: March 1, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05—4758 Filed 3—9-05; 8:45 am|
BILLING CODE 4160-01-S

NATIONAL INDIAN GAMING
COMMISSION

25 CFR Part 542
RIN 3141-AA27

Minimum Internal Control Standards

AGENCY: National Indian Gaming
Commission.

ACTION: Proposed rule.

SUMMARY: In response to the inherent
risks of gaming enterprises and the
resulting need for effective internal
controls in Tribal gaming operations,
the National Indian Gaming
Commission (Commission or NIGC) first
developed Minimum Internal Control
Standards (MICS) for Indian gaming in
1999, and then later revised them in
2002. The Commission recognized from
the outset that periodic technical
adjustments and revisions would be
necessary in order to keep the MICS
effective in protecting Tribal gaming
assets and the interests of Tribal
stakeholders and the gaming public. To
that end, the following proposed rule
revisions contain certain proposed
corrections and revisions to the
Commission’s existing MICS, which are
necessary to clarify, improve, and
update other existing MICS provisions.
The purpose of these proposed MICS
revisions is to address apparent
shortcomings in the MICS and various

changes in Tribal gaming technology
and methods.

DATES: Submit comments on or before
April 25, 2005. After consideration of all
received comments, the Commission
will make whatever changes to the
proposed revisions that it deems
appropriate and then promulgate and
publish the final revisions to the
Commission’s MICS Rule, 25 CFR part
542.

ADDRESSES: Mail comments to
“Comments to Second Set of Proposed
MICS Rule Revisions, National Indian
Gaming Commission, 1441 L Street,
NW., Washington, DC 20005, Attn:
Acting General Counsel, Penny J.
Coleman.” Comments may be
transmitted by facsimile to (202) 632—
7066.

FOR FURTHER INFORMATION CONTACT:
Vice-Chairman Nelson Westrin, (202)
632—-7003 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

On January 5, 1999, the Commission
first published its Minimum Internal
Control Standards (MICS) as a Final
Rule. As gaming Tribes and the
Commission gained practical experience
applying the MICS, it became apparent
that some of the standards required
clarification or modification to operate
as the Commission had intended and to
accommodate changes and advances
that had occurred over the years in
Tribal gaming technology and methods.

Consequently, the Commission,
working with an Advisory Committee
composed of Commission and Tribal
representatives published the new final
revised MICS rule on June 27, 2002. As
the result of the practical experience of
the Commission and Tribes working
with the newly revised MICS, it has
once again become apparent that
additional corrections, clarifications,
and modifications are needed to ensure
that the MICS continue to operate as the
Commission intended. To identify
which of the current MICS need
correction, clarification or modification,
the Commission initially solicited input
and guidance from NIGC employees,
who have extensive gaming regulatory
expertise and experience and work
closely with Tribal gaming regulators in
monitoring the implementation,
operation, and effect of the MICS in
Tribal gaming operations. The resulting
input from NIGC staff convinced the
Commission that the MICS require
continuing review and prompt revision
on an ongoing basis to keep them
effective and up-to-date. To address this
need, the Commission decided to
establish a Standing MICS Advisory

Committee to assist it in both
identifying and developing necessary
MICS revisions on an ongoing basis.

In recognition of its government-to-
government relationship with Tribes
and related commitment to meaningful
Tribal consultation, the Commission
requested gaming Tribes, in January
2004, for nominations of Tribal
representatives to serve on its Standing
MICS Advisory Committee. From the
twenty-seven (27) Tribal nominations
that it received, the Commission
selected nine (9) Tribal representatives
in March 2004 to serve on the
Committee. The Commission’s Tribal
Committee member selections were
based on several factors, including the
regulatory experience and background
of the individuals nominated, the size(s)
of their affiliated Tribal gaming
operation(s), the types of games played
at their affiliated Tribal gaming
operation(s), and the areas of the
country in which their affiliated Tribal
gaming operation(s) are located. The
selection process was very difficult,
because numerous highly qualified
Tribal representatives were nominated
to serve on this important Committee.
As expected, the benefit of including
Tribal representatives on the
Committee, who work daily with the
MICS, has proved to be invaluable.

Tribal representatives selected to
serve on the Commission’s Standing
MICS Advisory Committee are: Tracy
Burris, Gaming Commissioner,
Chickasaw Nation Gaming Commission,
Chickasaw Nation of Oklahoma; Jack
Crawford, Chairman, Umatilla Gaming
Commission, Confederated Tribes of the
Umatilla Indian Reservation; Patrick
Darden, Executive Director, Chitimacha
Gaming Commission, Chitimacha Indian
Tribe of Louisiana; Mark N. Fox,
Compliance Director, Four Bears Casino,
Three Affiliated Tribes of the Fort
Berthold Reservation; Sherrilyn Kie,
Senior Internal Auditor, Pueblo of
Laguna Gaming Authority, Pueblo of
Laguna; Patrick Lambert, Executive
Director, Eastern Band of Cherokee
Gaming Commission, Eastern Band of
Cherokee Indians; John Meskill,
Director, Mohegan Tribal Gaming
Commission, Mohegan Indian Tribe;
Jerome Schultze, Executive Director,
Morongo Gaming Agency, Morongo
Band of Mission Indians; and Lorna
Skenandore, Assistant Gaming Manager,
Support Services, Oneida Bingo and
Casino, formerly Gaming Compliance
Manager, Oneida Gaming Commission,
Oneida Tribe of Indians of Wisconsin.
The Advisory Committee also includes
the following Commission
representatives: Philip N. Hogen,
Chairman; Nelson Westrin, Vice-
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Chairman; Cloyce V. Choney, Associate
Commissioner; Joe H. Smith, Acting
Director of Audits; Ken Billingsley,
Region III Director; Nicole Peveler, Field
Auditor; Ron Ray, Field Investigator;
and Sandra Ashton, Staff Attorney,
Office of General Counsel.

In the past, the MICS were
comprehensively revised on a large
wholesale basis. Such large-scale
revisions proved to be difficult for
Tribes to implement in a timely manner
and unnecessarily disruptive to Tribal
gaming operations. The purpose of the
Commission’s Standing Committee is to
conduct a continuing review of the
operation and effectiveness of the
existing MICS, in order to promptly
identify and develop needed revisions
of the MICS, on a manageable
incremental basis, as they become
necessary to revise and keep the MICS
practical and effective. By making more
manageable incremental changes to the
MICS on an ongoing basis, the
Commission hopes to be more prompt
in developing needed revisions, while,
at the same time, avoiding larger-scale
MICS revisions which take longer to
implement and can be unnecessarily
disruptive to Tribal gaming operations.

In accordance with this approach, the
Commission has developed the
following second set of proposed MICS
rule revisions, with the assistance of its
Standing MICS Advisory Committee. In
doing so, the Commission is carrying
out its statutory mandate under the
Indian Gaming Regulatory Act, 25
U.S.C. 2706(b)(10), to promulgate
necessary and appropriate regulations to
implement the provisions of the Act. In
particular, the following proposed MICS
rule revisions are intended to address
Congress’ purpose and concern stated in
Section 2702(2) of the Act, that the Act
“provide a statutory basis for the
regulation of gaming by an Indian tribe
adequate to shield it from organized
crime and other corrupting influences,
to ensure the Indian tribe is the primary
beneficiary of the gaming operation, and
to ensure the gaming is conducted fairly
and honestly by both the operator and
the players.”

The Commission, with the
Committee’s assistance, identified three
specific objectives for the following
proposed MICS rule revisions: (1) To
ensure that the MICS are reasonably
comparable to the internal control
standards of established gaming
jurisdictions; (2) to ensure that the
interests of the Tribal stakeholders are
adequately safeguarded; and (3) to
ensure that the interests of the gaming
public are adequately protected.

The Advisory Committee met on
October 21, 2004, and January 25, 2005,

to discuss the revisions set forth in the
following second set of proposed MICS
rule revisions. The input received from
the Committee Members has been
invaluable to the Commission in its
development of the following proposed
MICS rule revisions. In accordance with
the Commission’s established
Government-to-Government Tribal
Consultation Policy, the Commission
provided a preliminary working draft of
all of the proposed MICS rule revisions
contained herein to gaming Tribes on
November 24, 2004, for a thirty (30)-day
informal review and comment period,
before formulation of this proposed rule.
In response to its requests for
comments, the Commission received
thirty two (32) comments from
Commission and Tribal Advisory
Committee members, individual Tribes,
and other interested parties regarding
the proposed revisions. A summary of
these comments is presented below in
the discussion of each proposed
revision to which they relate.

General Comments to Proposed MICS
Revisions

For reasons stated above in this
preamble, the National Indian Gaming
Commission proposes to revise the
following specific sections of its MICS
rule, 25 CFR part 542. The following
discussion includes the Commission’s
responses to general comments
concerning the MICS and is followed by
a discussion regarding each of the
specifically proposed revisions, along
with previously submitted informal
comments to the proposed revisions and
the Commission’s responses to those
comments. As noted above, prior
commenters include Commission and
Tribal Advisory Committee members,
gaming Tribes, and others.

Comments Questioning NIGC Authority
To Promulgate MICS for Class III
Gaming

Many of the previous informal
comments to the preliminary working
draft of the proposed MICS revisions
pertained to the Commission’s authority
to promulgate rules governing the
conduct of Class IIl gaming. Positions
were expressed asserting that Congress
intended the NIGC’s Class III gaming
regulatory authority to be limited
exclusively to the approval of tribal
gaming ordinances and management
contracts. Similar comments were
received concerning the first proposed
MICS back in 1999. The Commission, at
that time, determined in its publication
of the original MICS in 1999 that it
possessed the statutory authority to
promulgate Class III MICS.

As stated in the preamble to those
MICS: “The Commission believes that it
does have the authority to promulgate
this final rule. * * * [T]he
Commission’s promulgation of MICS is
consistent with its responsibilities as
the Federal regulator of Indian gaming.”
64 FR 509 (Jan. 5, 1999).

The current Commission reaffirms
that determination. The Indian Gaming
Regulatory Act, which established the
regulatory structure for all classes of
Indian gaming, expressly provides that
the Commission “shall promulgate such
regulations as it deems appropriate to
implement the provisions of (the Act).”
25 U.S.C. 2707(b)(10). Pursuant to this
clearly stated statutory duty and
authority under the Act, the
Commission has determined that MICS
are necessary and appropriate to
implement and enforce the regulatory
provisions of the Act governing the
conduct of both Class IT and Class III
gaming and accomplish the purposes of
the Act.

The Commission believes that the
importance of internal control systems
in the casino operating environment
cannot be overemphasized. While this is
true of any industry, it is particularly
true and relevant to the revenue
generation processes of a gaming
enterprise, which, because of the
physical and technical aspects of the
games and their operation and the
randomness of game outcomes, makes
exacting internal controls mandatory.
The internal control systems are the
primary management procedures used
to protect the operational integrity of
gambling games, account for and protect
gaming assets and revenues, and assure
the reliability of the financial statements
for Class II and III gaming operations.
Consequently, internal control systems
are a vitally important part of properly
regulated gaming. Internal control
systems govern the gaming enterprise’s
governing board, management, and
other personnel who are responsible for
providing reasonable assurance
regarding the achievement of the
enterprise’s objectives, which typically
include operational integrity,
effectiveness and efficiency, reliable
financial statement reporting, and
compliance with applicable laws and
regulations.

The Commission believes that strict
regulations, such as the MICS, are not
only appropriate but necessary for it to
fulfill its responsibilities under the
IGRA to establish necessary baseline, or
minimum, Federal standards for all
Tribal gaming operations on Indian
lands. 25 U.S.C. 2702(3). Although the
Commission recognizes that many
Tribes had sophisticated internal
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control standards in place prior to the
Commission’s original promulgation of
its MICS, the Commission also
continues to strongly believe that
promulgation and revision of these
standards is necessary and appropriate
to effectively implement the provisions
of the Indian Gaming Regulatory Act
and, therefore, within the Commission’s
clearly expressed statutory power and
duty under Section 2706(b)(10) of the
Act.

Comments Recommending Voluntary
Tribal Compliance With MICS

Comments were also received
suggesting that the NIGC should re-issue
the MICS as a bulletin or guideline for
Tribes to use voluntarily, at their
discretion, in developing and
implementing their own Tribal gaming
ordinances and internal control
standards.

The Commission disagrees. The MICS
are common in established gaming
jurisdictions and, to be effective in
establishing a minimum baseline for the
internal operating procedures of Tribal
gaming enterprises, the rule must be
concise, explicit, and uniform for all
Tribal gaming operations to which they
apply. Furthermore, to nurture and
promote public confidence in the
integrity and regulation of Indian
gaming and ensure its adequate
regulation to protect Tribal gaming
assets and the interests of Tribal
stakeholders and the public, the
Commission’s MICS regulations must be
reasonably uniform in their
implementation and application and
regularly monitored and enforced by
Tribal regulators and the NIGC to ensure
Tribal compliance.

Proposed Revisions to Section 542.3(f)
CPA Testing

The Commission proposes to revise
the noted regulation to clarify the type
of report being requested and more
accurately define the scope and function
of the process deemed necessary to
ensure consistency and reliability of the
reports produced. The text of the
proposed revision is set forth following
the conclusion of this preamble in
which all of the proposed revisions to
the Commission’s MICS rule, 25 CFR
part 542, are discussed.

Since the MICS were initially
adopted, the CPA Testing standard has
been the subject of much concern and
question due to its lack of specificity.
Numerous inquiries have been received
from tribal regulators, gaming operators
and accounting practitioners. As a result
of the issues raised, in June 2000,
guidelines were issued by the
Commission to aid in the interpretation

of the regulation; however, questions
and inconsistencies in the reports
continue to exist. Therefore, the revision
is being proposed to clarify or define: (1)
The type of reporting required of the
independent accountant; (2) Clarify that
the Commission does not possess an
expectation that the independent
accountant render an opinion regarding
the overall quality of the gaming
operation’s internal control systems; (3)
More accurately define the scope and
breath of the testing and observations to
be performed by the practitioner in
conjunction with the engagement; and
(4) Explicitly communicate to the CPA
that reliance upon the work of the
internal auditor is an acceptable option,
subject to satisfaction of certain
conditions and the determination by the
practitioner that the work product of the
internal auditor is sufficient to enable
reliance.

Comments were received
acknowledging the need to explicitly
define the regulation’s expectations.
Furthermore, it was stated that the
proposed revision may result in a
reduction in costs to many tribes and
most likely an improvement in the
quality of the data produced by the
CPA.

As initially drafted, the proposed
revision contained rather exacting
criteria that the CPA should consider in
determining whether to rely on the work
of the internal auditor. The criteria
addressed such items as education,
professional certification and
experience. Several commenters
misinterpreted the noted conditions as
establishing minimum criteria for hiring
an internal auditor and practitioners
noted that even though an internal
auditor or internal audit department
failed to satisfy the criteria the work
product produced might still be of
sufficient quality to warrant reliance.
The Commission reconsidered the
explicit criteria and deleted them. As
proposed, the CPA is advised that
reliance is at the discretion of the
practitioner provided the internal audit
department can demonstrate satisfaction
of the MICS requirements contained
within the internal audit sections, as
applicable.

One commenter noted that the current
regulation requires the CPA to test for
material compliance; whereas, the
proposed revision indicates that all
instances of procedural noncompliance
be reported, without regard to
materiality. A concern was expressed
whether the change represents a more
stringent condition. Although the
Commission appreciates the concern,
we do not believe the striking of the
reference to material compliance should

have a significant impact on the work
performed by practitioners. The term
“material” has a financial connotation
that is misplaced in a regulation
possessing the intent of measuring
regulatory compliance with a codified
set of minimum internal control
procedures. In essence, the term is
simply ambiguous when utilized in the
context of compliance testing. However,
it is important to recognize that the
ultimate beneficiary of the information
is the gaming operation’s management.
The report produced is intended to
provide compliance data to the operator
that will facilitate the initiation of a
proactive response to the findings.
Obviously, inherent to the worthiness of
a disclosed compliance exception is the
need for corrective action. We do not
believe the proposed regulation
precludes the CPA from exercising
professional judgment in determining
whether an exception warrants
disclosure. For example, the
Commission would not consider a
report to be noncompliant if, during the
sampling of a large number of items, the
CPA detected a minute number of
compliance exceptions and determined
that they represented only isolated
incidents of noncompliance, which did
not justify a remedial response.

Furthermore, if during testing of
transactions at the beginning of an audit
period items of noncompliance were
detected but the CPA was able to
confirm that corrective action had been
effectively implemented by the end of
the period, it would be entirely
appropriate for the practitioner to
exercise professional judgment in
deciding whether there was any
worthwhile benefit to disclosure.

Since initial adoption, concerns have
been expressed regarding the regulation
because it stipulates the benchmark for
measuring compliance to the internal
control standards adopted by the tribal
gaming regulatory authority.
Specifically, it was noted that it is not
uncommon for tribal standards to be
more stringent than the federal rule or
require procedures not in the MICS. The
appropriateness of requiring the CPA to
report incidences of noncompliance on
standards not representing
noncompliance with the MICS was
questioned. In consideration of the
Commission’s stated objective of
creating a minimum baseline for
internal control systems, we concur
with the expressed concern. Therefore,
in conjunction with the revision of the
section, it was changed to require
compliance testing against the federal
rule; however, at the discretion of the
tribe, the tribe may opt to engage the
external accountant to audit for
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compliance against the minimum
standards adopted by the tribal gaming
regulatory authority. If the alternative
testing criteria are desired, the proposed
revision requires the CPA to first
confirm that the applicable tribal
regulations provide a level of control
that equals or exceed those set forth in
Part 542.

A commenter objected to the explicit
nature of the testing criteria contained
within the proposed revision. The
concern was specific to whether any
deviation from the stipulated testing
would be permissible; that the tribal
gaming regulatory authority should have
the latitude to require testing of greater
scope and depth and that the CPA
should be able to expand or contract
testing based on a risk analysis.

The Commission does not concur
with the concern expressed. To ensure
consistency and reliability of the reports
produced, it is necessary that a
minimum level of testing be performed
by practitioners. Although the proposed
revision states that the NIGC MICS
compliance checklist or other
comparable testing procedures be
performed, the Commission does not
believe the proposed regulation should
be so narrowly interpreted as to
preclude any deviation. For example, a
tribal gaming regulatory authority might
require the CPA to conduct more in
depth testing of gaming machines
located in a high stakes area or might
permit a lesser level of testing for table
games possessing exceedingly low bet
limits. Such determinations would
simply be based on an analysis of the
risk posed by specific games.
Furthermore, the CPA has the latitude to
exercise professional judgment in
determining sample size and scope. For
example, a firm possessing several years
of experience with a client that has had
an exemplary record of addressing
compliance exceptions might result in
the external accountant’s contraction of
testing. Whereas, if the converse
situation existed in which management
had been non-responsive to exceptions,
the external accountant might deem it
prudent to expand testing since the
control environment would likely be at
a higher risk of compromise.

A commenter questioned whether it
would be permissible for a CPA to
perform the required observations
subsequent to the fiscal year end.
Although the Commission questions the
wisdom of performing observations at a
time outside the period subject to
review, we do not believe the proposed
regulation explicitly forbids it.
However, recognizing that the results of
such observation would have
diminished value, expanded

compensating document testing relevant
to the audit period would seem a logical
action.

A commenter recommended that the
Commission should codify in the rule
that the CPA testing period be the fiscal
year of the gaming enterprise. The
Commission disagrees with the need to
stipulate in the rule that the period
subject to audit must be the fiscal year.
Inherent to the filing requirement that
the report be submitted within 120 days
of the gaming operation’s fiscal year
end, it is the presumption that the
period subject to review will be the
business year. The Commission is
unaware of this concern being of any
significance within the industry.

A commenter suggested that the
proposed revisions require the CPA
submit a copy of internal audit reports
when there is reliance. Furthermore, the
commenter represented that in
accordance with the referenced Agreed-
Upon-Procedures pronouncement the
practitioner is precluded from extracting
data from the internal audit reports.
Other commenters have not agreed with
this position when the CPA has
performed such testing as necessary to
gain sufficient assurance in the quality
of the internal audit work to rely
thereon. Although the Commission has
received internal audit reports from
CPA firms, we do not concur that such
submissions should be required. Our
position is founded upon the fact that
the filings frequently include findings
unrelated to the MICS, i.e. incidents of
noncompliance with internal policies
and procedures such a personnel or
recommendations to management
regarding productivity and efficiency.

A commenter recommended that the
proposed revisions require the inclusion
of management responses to the
compliance audit findings. Although
occasionally submissions do include
comments or anticipated remedial
actions plans from management, the
Commission believes that including
such a requirement in the rule would
unduly hinder satisfaction of the filing
deadline of 120 days past fiscal year
end. It is important to note that the
primary beneficiary of the independent
report is management, who should
require, as a component of the
enterprise’s overall operational
objectives, compliance with all
applicable laws and regulations.
Although the Commission utilizes the
data submitted to evaluate the internal
control systems and their compliance
with the federal rule, the CPA testing
report is only one of several sources of
information drawn upon to perform the
analysis. It is the position of the
Commission that the lack of

management responses will not
significantly impede that evaluation.

A commenter suggested that the CPA,
in testing of internal audit work
performed, be allowed to accept digital
copies or facsimile of original
documents. The Commission concurs
with the suggestion. It is not uncommon
for such reproductions to carry the same
weight as the original and the proposed
regulation is not intended to preclude
the procedure.

A commenter suggested that the count
observations be required to be initiated
at the beginning of the drop/count
process and that such a procedure
would facilitate observation of the key
control and surveillance notification
functions.

The Commission disagrees with the
suggestion. The objective of entering the
count room after commencement of the
count is to detect irregularities and
internal control deficiencies, which
would not be as likely if count
personnel were aware that observations
were going to be performed.
Furthermore, with regards to the
required key controls and notification of
surveillance, documentation of such
events is mandated by the MICS, which
enables a subsequent audit.

A commenter raised a concern that
the proposed revisions will supersede
the authority of the tribe to determine
the scope and depth of the testing to be
performed in accordance with the
Agreed-Upon-Procedures
pronouncement and, in effect, transfer
accountability of the CPA to the
Commission.

The Commission disagrees with the
commenter’s interpretation of the
proposed revision. Contained therein is
the representation that an independent
Certified Public Accountant shall be
engage to perform the compliance
testing. The statement is purposeful in
its lack of specificity regarding the
entity within the tribe that would
assume responsibility for executing the
engagement letter. It is the position of
the Commission that such a decision
should be left to the discretion of the
tribe. Although in practice most
engagement letters are signed by an
authorized management person or audit
committee representative, the
Commission has also noted
engagements originating with the tribal
gaming regulatory authority. Without
regards to the entity or individual
possessing the authority to engage the
independent accountant, there should
be no misunderstanding that the
objective of the proposed revision is to
establish only the minimum criteria that
must be incorporated in the engagement
letter. Furthermore, the CPA should be
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well aware that their client is the
engaging party, not the Commission.

A commenter noted that the auditing
profession has established methods and
procedures to guide CPA firms in
documenting and conducting their
reviews through the AICPA’s Casino
Audit and Accounting Guide and the
Auditing Standards Board’s Statement
on Standards for Attestation
Engagements, specifically SSAE#10.
That these standards provide CPA firms
pertinent guidance regarding the
process, procedures and reporting
format and requirements to be
employed.

Tphe Commission disagrees with the
commenter; not because we believe the
Audit and Accounting Guide for casinos
conflicts with any standard contained
within the MICS, but because the
professional pronouncement simply
lacks sufficient specificity to effectively
confirm compliance with the federal
rule or the tribal internal control
standards. With regards to the
pronouncement relevant to performance
of attestation engagements, the
Commission embraces the concepts
contained therein and considers the
proposed revision to compliment the
directive. However, we do not accept
the premise that the professional
directive is adequate to ensure
reliability and consistency in the
reports; considering the report’s
objective of identifying incidences of
noncompliance with a codified set of
control procedures, which can be rather
exacting.

A commenter objected to the CPA
firm’s personnel performing
observations in the count room while
the count is in progress because they
would have potential access to
unaccounted for funds. Although the
Commission appreciates the concern
expressed, it is our position that for the
practitioner to effectively test the
internal control systems for compliance
there must be unfettered access to all
applicable areas and records of the
gaming operation. Of course, the
Commission would consider it prudent
for management or the tribal regulatory
authority to initiate compensating
controls to offset the risk posed by
persons external to the casino being in
areas in which access is restricted;
however, in consideration of such
controls, they should not unduly
interfere with the objectives of the
engagement.

Initial drafts of the proposed rule
contained a requirement that the gaming
operation must provide the CPA with
written assurance regarding compliance
by the internal auditor or internal audit
department with applicable standards

contained within the internal audit
sections of the MICS. Comments were
received questioning the need for the
CPA to receive such written assurance
since the external accountant would
still be expected to confirm the
representation. The Commission
concurred with the commenter and has
struck the noted requirement from the
proposed rule.

Proposed Revisions to the Following
Sections: 542.7(d) (Bingo)
Accountability Form; 542.8(f) (Pull-Tab)
Accountability Form; 542.10(f) (Keno)
Checkout Standards at the End of Each
Keno Shift; 542.11(e) (Pari-Mutuel
Wagering) Checkout Standards;
542.13(f) (Gaming Machines) Gaming
Machine Department Funds Standards;
542.14(d) (Cage) Cage and Vault
Accountability Standards

Revisions to the referenced sections of
the MICS are intended to clarify the
respective existing regulations.
Specifically, the change is to state
explicitly that unverified transfers of
cash or cash equivalents accountability
are prohibited.

Initially, the proposed revision stated
that blind drops are prohibited but
several commenters noted that the term
had rather diverse interpretations. It was
recommended that the revision would
be more precise to state, “Unverified
transfers of cash and/or cash equivalents
are prohibited.” The Commission
concurred with the recommendation
and revised the initial draft accordingly.

Comment was received
recommending that the proposed
revision also be added to the relevant
standards contained within the MICS
drop and count sections. The
Commission disagrees with the
recommendation. The standards
contained within the drop and count
sections are sufficiently clear that no
additional clarification is needed. The
standards are effective in precluding
unverified transfers.

Proposed Revision to 542.14(d)(3) Cage
and Vault Accountability Standards

Based on the result of compliance
audits conducted by the Commission
and research performed, it has been
determined that the referenced standard
is incorrect with respect to its
placement within the MICS. The
standards were intended to codify the
minimum components of the cage/vault
accountability. Unfortunately, included
within the list of items is gaming
machine hopper loads. Generally
accepted gaming regulatory standards
and common industry practice would
dictate that the value of the hoppers be
reflected in a general ledger account, not

the cage/vault accountability. To correct
the error, the Commission is proposing
to strike the referenced control.

No comments were received relevant
to the proposed revision.

Proposed Revisions to 542.17(b)(c)(d)
(c) Complimentary Services or Items

In June 2002, a revision was made to
the referenced section in which a stated
value of $50 was replaced by a non-
specified amount that was required to
be merely reasonable. The threshold
dictates when a comp transaction must
be included in a report for review by
management. The objective of the report
is to facilitate supervisory oversight of
the comps process for the purpose of
ensuring compliance with the gaming
operation’s comp policy.

Unfortunately, confusion and conflict
have resulted from the 2002 revision.
Therefore, the Commission is proposing
to revise the regulation to require that
individual comp transactions equal to or
exceeding $100 be included in the
report, unless the tribal gaming
regulatory authority determines that the
threshold should be a lesser amount.

As initially drafted, the proposed
revision did not acknowledge that the
tribal gaming regulatory authorities had
the latitude of establishing an amount
less than $100. A commenter made a
recommendation that the draft be
revised to grant such an option. The
Commission has accepted and
effectuated the recommendation.

Other comments were received
supporting the revision.

Proposed Revisions to the Following
Sections: 542.21(f)(12) (Tier A—Drop
and Count) Gaming Machine Bill
Acceptor Count Standards;
542.31(f)(12) (Tier B—Drop and Count)
Gaming Machine Bill Acceptor Count
Standards; 542.41(f)(12) (Tier C—Drop
and Count) Gaming Machine Bill
Acceptor Count Standards

The referenced standards represent a
duplicate control to an identical
requirement contained within each of
the respective section’s Gaming
Machine Bill Acceptor Drop Standards,
refer 542.21(e)(4), 542.31(e)(5), and
542.41(e)(5). Specifically, the standard
requires the bill acceptor canisters to be
posted with a number corresponding to
that of the machine it was extracted.
The subject control pertains to a drop
function, as opposed to the count
process. Therefore, the Commission is
proposing to delete the above
subsections.

No comments were received
pertaining to the proposed revision.
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Proposed Revisions to 542.21(f)(4)(ii)
Drop and Count for Tier A;
542.31(f)(4)(ii) Drop and Count for Tier
B; 542.41(f)(4)(ii) Drop and Count for
Tier C

The Commission is proposing to
delete the referenced standards, which
require a second count of the gaming
machine bill acceptor drop by a count
team member who did not perform the
first count. In justification of the
proposed revision, it is important to
note that the Commission has attempted
to rely on the advice and experience of
the established gaming jurisdictions in
defining its minimum internal control
regulation. Such a methodology is
deemed to be not only efficient but
prudent. Generally, the MICS represent
a rather simplistic abbreviation of
commensurate controls of the
established gaming jurisdictions, which
has left much room for tribal gaming
regulators to complement. However,
consistent with such a concept is the
need for the Commission to be
cognizant of any standards enacted that
are overreaching. In other words, before
requiring a control more stringent than
the established gaming jurisdictions, the
Commission should have a compelling
reason for its action. The proposal to
delete the noted standards is founded
upon the premise that they are
inconsistent with the established
gaming jurisdictions and are lacking in
a compelling reason justifying a more
stringent procedure for tribal gaming.
Unlike the drop originating with table
games, meter data should be available to
confirm the gaming machine bill
acceptor count, which sufficiently
mitigates the risk of compromise
associated with that process. Based on
research performed, it is the belief of the
Commission that the double count
requirement resulted from a drafting
error in June 2002, which originated
from the reformatting of the drop and
count sections. Therefore, it is the
position of the Commission that the
standards in question should be struck.

A commenter expressed the position
that the second count of the currency is
appropriate and should remain in the
MICS. The Commission disagrees with
the commenter for the reasons
previously stated. However, as echoed
throughout the MICS and within the
preamble, the tribal gaming regulatory
authorities have primary responsibility
for the regulation of their respective
gaming operation(s) and have the
latitude of requiring controls more
stringent than those of the federal rule.

One commenter suggested that the
rule should be made conditional such
that only when the gaming operation

employs an effective on-line accounting
system should the second count be
foregone. The Commission disagrees,
since verification of the drop to the
currency in meter reading is required by
the MICS, without regard to whether the
meter data is collected electronically or
manually.

One commenter questioned the
consistency of the Commission’s action
to delete the subject standards with its
position regarding the prohibition
against unverified transfers of an
individual’s accountability. The
Commission does not recognize an
inconsistency. The count team takes
possession of the drop proceeds and is
responsible for those funds until they
are transferred to the cage/vault (buy
process). The count team executes a
count of the monies and, in conjunction
with the transfer of the accountability,
the vault or cage supervisory performs
another count to verify the amount
being conveyed to their accountability.
Consequently, no cash inventories are
being transferred from one person to
another without mutual verification and
acceptance.

Proposed Addition of 542.22(g) Internal
Audit Guidelines—Tier A; 542.32(g)
Internal Audit Guidelines—Tier B;
542.42(g) Internal Audit Guidelines—
Tier C

The Commission proposes to add the
referenced regulations to the MICS,
which represents a simple notification
to internal auditors and internal audit
departments that the Commission will
provide recommended guidelines to aid
in satisfaction of the testing
requirements contained with the
internal audit sections of the MICS. The
guidelines do not represent a rule
requiring adherence but an aid for
internal auditors to take advantage of as
they might deem appropriate.

No comments were received pertinent
to the proposed revision.

Proposed Revision to 542.23(n)(3) Tier
A Surveillance—Wide Area Progressive
Gaming Machines; 542.33(q)(3) Tier B
Surveillance—Wide Area Progressive
Gaming Machines; and 542.43(r)(3) Tier
C Surveillance—Wide Area Progressive
Gaming Machines

Prior to June 2002, the subject
regulations required certain dedicated
camera coverage over wide area
progressive machines with a potential
payout of $3 million or more. In
conjunction with the revisions of 2002,
the standards were revised to require
the additional camera coverage over the
noted machines if the base amount was
more than $1.5 million, irrespective of
potential payout.

Based on the experience gained by the
Commission, it has been determined
that the referenced revision negated the
effectiveness of the regulation, which is
to require a heightened level of
surveillance coverage over wide area
progressive devices commensurate with
the risk posed to tribal assets and
operational integrity. Such risk is
directly related to the size of the
potential awards but is mitigated
somewhat by the fact that a third party,
the wide area progressive vendor, is
involved in the transaction.

The proposed revision is intended to
regain the effectiveness of the original
regulation, consistent with the
industry’s regulatory standards.
Specifically, the proposed threshold is
being lowered to a starting base amount
of $1 million or more.

One commenter concurred with the
proposed revision and acknowledged
the limited effectiveness of the $1.5
million base threshold. One commenter
recommended that the control be
modified to require surveillance to
utilize a real time standard for
monitoring and recording a video of the
activity in question. The Commission
enthusiastically supports the position
expressed by the commenter, since it is
our belief that this critical function
should require a surveillance standard
employing a sufficient clarity criterion
and be observed and recorded at thirty
(30) frames or images per second, as
applicable. However, the MICS
currently defines sufficient clarity as
requiring only twenty (20) frames per
second. Since we believe that the term
“real time” is generally understood to
mean at least thirty (30) frames per
second, injecting it into the proposed
revision would likely create an
ambiguity within the MICS.

One commenter questioned whether
the additional cost resulting from the
expansion of the standard’s
applicability is justified. The
Commission appreciates the
commenter’s concern; however,
performance of a cost benefit analysis in
conjunction with the evaluation of a
control can be a challenging exercise.
For example, measuring the economic
impact of an irregularity that did not
occur because it was deterred by an
effective internal control system is a
highly speculative endeavor. However, a
truism of gaming widely accepted by
industry professionals is that as the
potential reward increases so does the
likelihood of compromise. This
characteristic of gaming is not unrelated
to the proposed revision. There is much
wisdom within a process that learns
from the experience of our peers who
are more seasoned in the regulation of
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gaming. The proposed revision is
founded upon this concept. Therefore,
considering that the lowered threshold
will only bring the applicability of the
control closer to that of the established
gaming jurisdictions, the Commission
believes the commenter’s concern does
not justify reconsideration of the
proposed revision.

Regulatory Matters

Regulatory Flexibility Act

The Commission certifies that the
proposed revisions to the Minimum
Internal Control Standards contained
within this regulation will not have a
significant economic impact on small
entities, 5 U.S.C. 605(b). The factual
basis for this certification is as follows:

Of the 330 Indian gaming operations
across the country, approximately 93 of
the operations have gross revenues of
less than $5 million. Of these,
approximately 39 operations have gross
revenues of under $1 million. Since the
proposed revisions will not apply to
gaming operations with gross revenues
under $1 million, only 39 small
operations may be affected. While this
is a substantial number, the Commission
believes that the proposed revisions will
not have a significant economic impact
on these operations for several reasons.
Even before implementation of the
original MICS, Tribes had internal
controls because they are essential to
gaming operations in order to protect
assets. The costs involved in
implementing these controls are part of
the regular business costs incurred by
such an operation. The Commission
believes that many Indian gaming
operation internal control standards that
are more stringent than those contained
in these regulations. Further, these
proposed rule revisions are technical
and minor in nature.

Under the proposed revisions, small
gaming operations grossing under $1
million are exempted from MICS
compliance. Tier A facilities (those with
gross revenues between $1 and $5
million) are subject to the yearly
requirement that independent certified
public accountant testing occur. The
purpose of this testing is to measure the
gaming operation’s compliance with the
tribe’s internal control standards. The
cost of compliance with this
requirement for small gaming operation
is estimated at between $3,000 and
$5,000. The cost of this report is
minimal and does not create a
significant economic effect on gaming
operations. What little impact exists is
further offset because other regulations
require yearly independent financial
audits that can be conducted at the same

time. For these reasons, the Commission
has concluded that the proposed rule
revisions will not have a significant
economic impact on those small entities
subject to the rule.

Small Business Regulatory Enforcement
Fairness Act

These following proposed revisions
do not constitute a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
The revisions will not have an annual
effect on the economy of $ 100 million
or more. The revisions also will not
cause a major increase in costs or prices
for consumers, individual industries,
federal, state or local government
agencies or geographic regions and does
not have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Unfunded Mandates Reform Act

The Commission is an independent
regulatory agency and, as such, is not
subject to the Unfunded Mandates
Reform Act. Even so, the Commission
has determined that the proposed rule
revisions do not impose an unfunded
mandate on State, local, or Tribal
governments, or on the private sector, of
more than $ 100 million per year. Thus,
this is not a ““significant regulatory
action” under the Unfunded Mandates
Reform Act, 2 U.S.C. 1501 et seq.

The Commission has, however,
determined that the proposed rule
revisions may have a unique effect on
Tribal governments, as they apply
exclusively to Tribal governments,
whenever they undertake the
ownership, operation, regulation, or
licensing of gaming facilities on Indian
lands, as defined by the Indian Gaming
Regulatory Act. Thus, in accordance
with Section 203 of the Unfunded
Mandates Reform Act, the Commission
undertook several actions to provide
Tribal governments with adequate
notice, opportunity for “meaningful”
consultation, input, and shared
information, advice, and education
regarding compliance.

These actions included the formation
of a Tribal Advisory Committee and the
request for input from Tribal leaders.
Section 204(b) of the Unfunded
Mandates Reform Act exempts from the
Federal Advisory Committee Act (5
U.S.C. App.) meetings with Tribal
elected officials (or their designees) for
the purpose of exchanging views,
information, and advice concerning the
implementation of intergovernmental
responsibilities or administration. In
selecting Committee members,

consideration was placed on the
applicant’s experience in this area, as
well as the size of the Tribe the nominee
represented, geographic location of the
gaming operation, and the size and type
of gaming conducted. The Commission
attempted to assemble a Committee that
incorporates diversity and is
representative of Tribal gaming
interests. The Commission will meet
with the Advisory Committee to discuss
the public comments that are received
as a result of the publication of the
following proposed MICS rule revisions,
and will consider all Tribal and public
comments and Committee
recommendations before formulating
the final rule revisions. The
Commission also plans to continue its
policy of providing necessary technical
assistance, information, and support to
enable Tribes to implement and comply
with the MICS as revised.

The Commission also provided the
proposed revisions to Tribal leaders for
comment prior to publication of this
proposed rule and considered these
comments in formulating the proposed
rule. (69 FR 69847, December 1, 2004).

Takings

In accordance with Executive Order
12630, the Commission has determined
that the following proposed MICS rule
revisions do not have significant takings
implications. A takings implication
assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the following proposed
MICS rule revisions do not unduly
burden the judicial system and meet the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Paperwork Reduction Act

The following proposed MICS rule
revisions require information collection
under the Paperwork Reduction Act 44
U.S.C. 3501 et seq., as did the rule it
revises. There is no change to the
paperwork requirements created by
these proposed revisions. The
Commission’s OMB Control Number for
this regulation is 3141-0009.

National Environmental Policy Act

The Commission has determined that
the following proposed MICS rule
revisions do not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.).
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List of Subjects in 25 CFR Part 542

Accounting, Auditing, Gambling,
Indian-lands, Indian-tribal government,
Reporting and recordkeeping
requirements.

Accordingly, for all of the reasons set
forth in the foregoing preamble, the
National Indian Gaming Commission
proposes to amend 25 CFR part 542 as
follows:

PART 542—MINIMUM INTERNAL
CONTROL STANDARDS

1. The authority citation for part 542
continues to read as follows:

Authority: 25 U.S.C. 2701 et seq.

2. Amend §542.3 by revising
paragraph (f) to read as follows:

§542.3 How do | comply with this part?
* * * * *

(f) CPA testing. (1) An independent
certified public accountant (CPA) shall
be engaged to perform ““Agreed-Upon
Procedures” to verify that the gaming
operation is in compliance with the
minimum internal control standards
(MIGCS) set forth in this part or a tribally
approved variance thereto that has
received Commission concurrence. The
CPA shall report each event and
procedure discovered by or brought to
the CPA’s attention that the CPA
believes does not satisfy the minimum
standards or tribally approved variance
that has received Commission
concurrence. The “Agreed-Upon
Procedures” may be performed in
conjunction with the annual audit. The
CPA shall report its findings to the
Tribe, Tribal gaming regulatory
authority, and management. The Tribe
shall submit one copy of the report to
the Commission within 120 days of the
gaming operation’s fiscal year end. This
regulation is intended to communicate
the Commission’s position on the
minimum agreed-upon procedures to be
performed by the CPA. Throughout
these regulations, the CPA’s engagement
and reporting are based on Statements
on Standards for Attestation
Engagements (SSAEs) in effect as of
December 31, 2003, specifically SSAE
#10 (“Revision and Recodification
Agreed-Upon Procedures
Engagements”). If future revisions are
made to the SSAEs or new SSAEs are
adopted that are applicable to this type
of engagement, the CPA is to comply
with any new or revised professional
standards in conducting engagements
pursuant to these regulations and the
issuance of the agreed-upon procedures
report. The CPA shall perform the
“Agreed-Upon Procedures” in
accordance with the following:

(i) As a prerequisite to the evaluation
of the gaming operation’s internal
control systems, it is recommended that
the CPA obtain and review an
organization chart depicting segregation
of functions and responsibilities, a
description of the duties and
responsibilities of each position shown
on the organization chart, and an
accurate, detailed narrative description
of the gaming operation’s procedures in
effect that demonstrate compliance.

(ii) Complete the CPA NIGC MICS
Compliance checklists or other
comparable testing procedures. The
checklists should measure compliance
on a sampling basis by performing walk-
throughs, observations and substantive
testing. The CPA shall complete
separate checklists for each gaming
revenue center, cage and credit, internal
audit, surveillance, information
technology and complimentary services
or items. All questions on each
applicable checklist should be
completed. Work-paper references are
suggested for all “no” responses for the
results obtained during testing (unless a
note in the “W/P Ref”” can explain the
exception).

(ii1) The CPA shall perform, at a
minimum, the following procedures in
conjunction with the completion of the
checklists:

(A) At least one unannounced
observation of each of the following:
Gaming machine coin drop, gaming
machine currency acceptor drop, table
games drop, gaming machine coin
count, gaming machine currency
acceptor count, and table games count.
The AICPA’s “Audits of Casinos” Audit
and Accounting Guide states that
‘“’observations of operations in the
casino cage and count room should not
be announced in advance * * *” For
purposes of these procedures,
“unannounced” means that no officers,
directors, or employees are given
advance information regarding the dates
or times of such observations. The
independent accountant should make
arrangements with the gaming operation
and Tribal gaming regulatory authority
to ensure proper identification of the
CPA’s personnel and to provide for their
prompt access to the count rooms.

(1) The gaming machine coin count
observation would include a weigh
scale test of all denominations using
pre-counted coin. The count would be
in process when these tests are
performed, and would be conducted
prior to the commencement of any other
walk-through procedures. For
computerized weigh scales, the test can
be conducted at the conclusion of the
count, but before the final totals are
generated.

(2) The checklists should provide for
drop/count observations, inclusive of
hard drop/count, soft drop/count and
currency acceptor drop/count. The
count room would not be entered until
the count is in process and the CPA
would not leave the room until the
monies have been counted and verified
to the count sheet by the CPA and
accepted into accountability. If the drop
teams are unaware of the drop
observations and the count observations
would be unexpected, the hard count
and soft count rooms may be entered
simultaneously. Additionally, if the
gaming machine currency acceptor
count begins immediately after the table
games count in the same location, by the
same count team, and using the same
equipment, the currency acceptor count
observation can be conducted on the
same day as the table games count
observation, provided the CPA remains
until monies are transferred to the vault/
cashier.

(B) Observations of the gaming
operation’s employees as they perform
their duties.

(C) Interviews with the gaming
operation’s employees who perform the
relevant procedures.

(D) Compliance testing of various
documents relevant to the procedures.
The scope of such testing should be
indicated on the checklist where
applicable.

(E) For new gaming operations that
have been in operation for three months
or less at the end of their business year,
performance of this regulation,
§542.3(f), is not required for the partial
period.

(2) Alternatively, at the discretion of
the tribe, the tribe may engage an
independent certified public accountant
(CPA) to perform the testing,
observations and procedures reflected in
paragraphs (f)(1)(i), (ii) and (iii) of this
section utilizing the tribal internal
control standards adopted by the Tribal
gaming regulatory authority or tribally
approved variance that has received
Commission concurrence. Accordingly,
the CPA will verify compliance by the
gaming operation with the tribal
internal control standards. Should the
tribe elect this alternative, as a
prerequisite, the CPA will perform the
following:

(i) The CPA shall compare the tribal
internal control standards to the MICS
to ascertain whether the criteria set forth
in the MICS or Commission approved
variances are adequately addressed.

(ii) The CPA may utilize personnel of
the Tribal gaming regulatory authority
to cross-reference the tribal minimum
internal control standards to the MICS,
provided the CPA performs a review of



Federal Register/Vol. 70, No. 46 /Thursday, March 10, 2005 /Proposed Rules

11901

the Tribal gaming regulatory authority
personnel’s work and assumes complete
responsibility for the proper completion
of the work product.

(iii) The CPA shall report each
procedure discovered by or brought to
the CPA’s attention that the CPA
believes does not satisfy paragraph
(0)(2)(1) of this section.

(3) Reliance on Internal Auditors. (i)
The CPA may rely on the work of an
internal auditor, to the extent allowed
by the professional standards, for the
performance of the recommended
procedures specified in paragraphs
(H)(1)>ii)(B), (C) and (D) of this section,
and for the completion of the checklists
as they relate to the procedures covered
therein provided that the internal audit
department can demonstrate to the
satisfaction of the CPA that the
requirements contained within § 542.22,
§542.32 or §542.42, as applicable, have
been satisfied.

(ii) Agreed-upon procedures are to be
performed by the CPA to determine that
the internal audit procedures performed
for a past 12-month period (includes
two six-month periods) encompassing a
portion or all of the most recent
business year has been properly
completed. The CPA will apply the
following Agreed-Upon Procedures to
the gaming operation’s written
assertion:

(A) Obtain internal audit department
work-papers completed for a 12-month
period (two six-month periods)
encompassing a portion or all of the
most recent business year and
determine whether the CPA NIGC MICS
Compliance Checklists or other
comparable testing procedures were
included in the internal audit work-
papers and all steps described in the
checklists were initialed or signed by an
internal audit representative.

(B) For the internal audit work-papers
obtained in paragraph (f)(2)(ii)(A) of this
section, on a sample basis, reperform
the procedures included in CPA NIGC
MICS Compliance Checklists or other
comparable testing procedures prepared
by internal audit and determine if all
instances of noncompliance noted in the
sample were documented as such by
internal audit. The CPA NIGC MICS
Compliance Checklists or other
comparable testing procedures for the
applicable Drop and Count procedures
are not included in the sample
reperformance of procedures because
the CPA is required to perform the drop
and count observations as required
under paragraph (f)(1)(iii)(A) of this
section of the Agreed-Upon Procedures.
The CPA’s sample should comprise a
minimum of 3% of the procedures
required in each CPA NIGC MICS

Compliance Checklists or other
comparable testing procedures for the
slot and table game departments and 5%
for the other departments completed by
internal audit in compliance with the
internal audit MICS. The reperformance
of procedures is performed as follows:

(1) For inquiries, the CPA should
either speak with the same individual or
an individual of the same job position
as the internal auditor did for the
procedure indicated in their checklist.

(2) For observations, the CPA should
observe the same process as the internal
auditor did for the procedure as
indicated in their checklist.

(3) For document testing, the CPA
should look at the same original
document as tested by the internal
auditor for the procedure as indicated in
their checklist. The CPA need only
retest the minimum sample size
required in the checklist.

(C) The CPA is to investigate and
resolve any differences between their
reperformance results and the internal
audit results.

(D) Documentation is maintained for
five (5) years by the CPA indicating the
procedures reperformed along with the
results.

(E) When performing the procedures
for paragraph (f)(3)(ii)(B) of this section
in subsequent years, the CPA must
select a different sample so that the CPA
will reperform substantially all of the
procedures after several years.

(F) Any additional procedures
performed at the request of the
Commission, the Tribal gaming
regulatory authority or management
should be included in the Agreed-Upon
Procedures report transmitted to the
Commission.

(4) Report Format. (i) The NIGC has
concluded that the performance of these
procedures is an attestation engagement
in which the CPA applies such Agreed-
Upon Procedures to the gaming
operation’s assertion that it is in
compliance with the MICS and, if
applicable, refer to paragraph (f)(2) of
this section, the Tribal minimum
internal control standards and approved
variances provide a level of control that
equals or exceeds that of the MICS.
Accordingly, the Statements on
Standards for Attestation Engagements
(SSAE’s), specifically SSAE #10, issued
by the Auditing Standards Board is
currently applicable. SSAE #10 provides
current, pertinent guidance regarding
agreed-upon procedure engagements,
and the sample report formats included
within those standards should be used,
as appropriate, in the preparation of the
CPA’s agreed-upon procedures report. If
future revisions are made to this
standard or new SSAEs are adopted that

are applicable to this type of
engagement, the CPA is to comply with
any revised professional standards in
issuing their agreed upon procedures
report. The Commission will provide an
Example Report and Letter Formats
upon request that may be used and
contain all of the information discussed
below:

(A) The report must describe all
instances of procedural noncompliance
(regardless of materiality) with the MICS
or approved variations, and all instances
where the Tribal gaming regulatory
authority’s regulations do not comply
with the MICS. When describing the
agreed-upon procedures performed, the
CPA should also indicate whether
procedures performed by other
individuals were utilized to substitute
for the procedures required to be
performed by the CPA. For each
instance of noncompliance noted in the
CPA’s agreed-upon procedures report,
the following information must be
included:

(1) The citation of the applicable
MICS for which the instance of
noncompliance was noted.

(2) A narrative description of the
noncompliance, including the number
of exceptions and sample size tested.

(5) Report Submission Requirements.
(i) The CPA shall prepare a report of the
findings for the Tribe and management.
The Tribe shall submit two (2) copies of
the report to the Commission no later
than 120 days after the gaming
operation’s business year. This report
should be provided in addition to any
other reports required to be submitted to
the Commission.

(ii) The CPA should maintain the
work-papers supporting the report for a
minimum of five years. Digital storage is
acceptable. The Commission may
request access to these work-papers,
through the tribe.

(6) CPA NIGC MICS Compliance
Checklists. In connection with the CPA
testing pursuant to this section and as
referenced therein, the Commission will
provide CPA MICS Compliance

Checklists upon request.
* * * * *

3. Amend §542.7 by revising
paragraph (d)(2) to read as follows:

§542.7 What are the minimum internal
control standards for bingo?

* * * * *

(d) E

(2) All funds used to operate the bingo
department shall be counted
independently by at least two persons
and reconciled to the recorded amounts
at the end of each shift or session.
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Unverified transfers of cash and/or cash
equivalents are prohibited.

4. Amend § 542.8 by revising
paragraph (f)(2) to read as follows:

§542.8 What are the minimum internal
control standards for pull tabs?
* * * * *

* % %

(2) All funds used to operate the pull
tab game shall be counted
independently by at least two persons
and reconciled to the recorded amounts
at the end of each shift or session.
Unverified transfers of cash and/or cash
equivalents are prohibited.

5. Amend § 542.10 by revising
paragraph (f)(1)(ii) to read as follows:

§542.10 What are the minimum internal
control standards for keno?
* * * * *

* % %

(1) * * %

(ii) Signatures of two employees who
have verified the net cash proceeds for
the shift and the cash turned in.
Unverified transfers of cash and/or cash
equivalents are prohibited.

* * * * *

6. Amend §542.11 by revising

paragraph (e)(2)(ii) to read as follows:

§542.11 What are the minimum internal
control standards for pari-mutuel
wagering?

* * * * *

(e) * * %

(2) * * *

(ii) Signature of two employees who
have verified the cash turned in for the
shift. Unverified transfers of cash and/
or cash equivalents are prohibited.

* * * * *

7. Amend § 542.13 by revising

paragraph (f)(1) to read as follows:

§542.13 What are the minimum internal
control standards for gaming machines?
* * * * *

* % %

(1) The gaming machine booths and
change banks that are active during the
shift shall be counted down and
reconciled each shift by two employees
utilizing appropriate accountability
documentation. Unverified transfers of
cash and/or cash equivalents are
prohibited.

8. Amend § 542.14 by revising
paragraphs (d)(2) and (3) to read as
follows and by removing paragraph

(d)(4):

§542.14 What are the minimum internal
control standards for the cage?
* * * * *

(d) * % %

(2) The cage and vault (including coin
room) inventories shall be counted by
the oncoming and outgoing cashiers.
These employees shall make individual
counts for comparison for accuracy and
maintenance of individual
accountability. Such counts shall be
recorded at the end of each shift during
which activity took place. All
discrepancies shall be noted and
investigated. Unverified transfers of
cash and/or cash equivalents are
prohibited.

(3) The Tribal gaming regulatory
authority, or the gaming operation as
approved by the Tribal gaming
regulatory authority, shall establish and
the gaming operation shall comply with
a minimum bankroll formula to ensure
the gaming operation maintains cash or
cash equivalents (on hand and in the
bank, if readily accessible) in an amount
sufficient to satisfy obligations to the
gaming operation’s customers as they
are incurred. A suggested bankroll
formula will be provided by the
Commission upon request.

* * * * *

9. Amend §542.17 by revising
paragraphs (b) introductory text and (c)
to read as follows and by removing
paragraph (d):

§542.17 What are the minimum internal
control standards for the complimentary
services or items?

* * * * *

(b) At least monthly, accounting,
information technology, or audit
personnel that cannot grant or receive
complimentary privileges shall prepare
reports that include the following
information for all complimentary items
and services equal to or exceeding
$100.00 or an amount established by the
tribal gaming regulatory authority,
which shall not be greater than $100:

* * * * *

(c) The internal audit or accounting
departments shall review the reports
required in paragraph (b) of this section
at least monthly. These reports shall be
made available to the Tribe, Tribal
gaming regulatory authority, audit
committee, other entity designated by
the Tribe, and the Commission upon
request.

10. Amend §542.21 by revising
paragraph (f)(4)(ii) to read as follows
and by removing paragraphs (f)(4)(iii)
and (12):

§542.21 What are the minimum internal
control standards for drop and count for
Tier A gaming operations?

* * * * *

* * %

(4)* * %

(ii) Corrections to information
originally recorded by the count team
on soft count documentation shall be
made by drawing a single line through
the error, writing the correct figure
above the original figure, and then
obtaining the initials of at least two
count team members who verified the
change.

* * * * *

11. Amend § 542.22 by adding

paragraph (g) to read as follows:

§542.22 What are the minimum internal
control standards for internal audit for Tier
A gaming operations?

* * * * *

(g) Internal Audit Guidelines. In
connection with the internal audit
testing pursuant to paragraph (b)(1) of
this section, the Commission shall
develop recommended Internal Audit
Guidelines, which shall be available
upon request.

12. Amend § 542.23 by revising
paragraph (n)(3) introductory text to
read as follows:

§542.23 What are the minimum internal
control standards for surveillance for Tier A
gaming operations?

* * * * *

(n) * k%

(3) Wide-area progressive machine.
Wide-area progressive gaming machines
offering a base payout amount of $1
million or more and monitored by an
independent vendor utilizing an on-line
progressive computer system shall be
recorded by a dedicated camera(s) to
provide coverage of:

* * * * *

13. Amend §542.31 by revising
paragraph (f)(4)(ii) to read as follows
and by removing paragraphs (f)(4)(iii)
and (12):

§542.31 What are the minimum internal
control standards for drop and count for
Tier B gaming operations?

* * * * *

(f) * % %

(4) * x %

(ii) Corrections to information
originally recorded by the count team
on soft count documentation shall be
made by drawing a single line through
the error, writing the correct figure
above the original figure, and then
obtaining the initials of at least two
count team members who verified the
change.

* * * * *

14. Amend § 542.32 by adding

paragraph (g) to read as follows:

§542.32 What are the minimum internal
control standards for internal audit for Tier
B gaming operations?

* * * * *
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(g) Internal Audit Guidelines. In
connection with the internal audit
testing pursuant to paragraph (b)(1) of
this section, the Commission shall
develop recommended Internal Audit
Guidelines, which shall be available
upon request.

15. Amend § 542.33 by revising
paragraph (q)(3) introductory text to
read as follows:

§542.33 What are the minimum internal
control standards for surveillance for Tier B
gaming operations?

* * * * *

(q) L

(3) Wide-area progressive machine.
Wide-area progressive gaming machines
offering a base payout amount of $1
million or more and monitored by an
independent vendor utilizing an on-line
progressive computer system shall be
recorded by a dedicated camera(s) to
provide coverage of:

* * * * *

16. Amend § 542.41 by revising
paragraph (f)(4)(ii) to read as follows
and by removing paragraphs (f)(4)(iii)
and (12):

§542.41 What are the minimum internal
control standards for drop and count for
Tier C gaming operations?
* * * * *

* % %

(4) * ok %

(ii) Corrections to information
originally recorded by the count team
on soft count documentation shall be
made by drawing a single line through
the error, writing the correct figure
above the original figure, and then
obtaining the initials of at least two
count team members who verified the
change.

* * * * *

17. Amend § 542.42 by adding

paragraph (g) to read as follows:

§542.42 What are the minimum internal
control standards for internal audit for Tier
C gaming operations?

* * * * *

(g) Internal Audit Guidelines. In
connection with the internal audit
testing pursuant to paragraph (b)(1) of
this section, the Commission shall
develop recommended Internal Audit
Guidelines, which shall be available
upon request.

18. Amend § 542.43 by revising
paragraph (r)(3) introductory text to read
as follows:

§542.43 What are the minimum internal
control standards for surveillance for Tier C
gaming operations?
* * * * *

(r) * *x %

(3) Wide-area progressive machine.
Wide-area progressive gaming machines

offering a base payout amount of $1
million or more and monitored by an
independent vendor utilizing an on-line
progressive computer system shall be
recorded by a dedicated camera(s) to

provide coverage of:
* * * * *

Signed in Washington, DC, this 4th day of
March, 2005.

Philip N. Hogen,

Chairman.

Nelson Westrin,

Vice-Chairman.

Cloyce Choney,

Commissioner.

[FR Doc. 05—4665 Filed 3—9-05; 8:45 am)]
BILLING CODE 7565-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-163314-03]
RIN 1545-BC88

Transactions Involving the Transfer of
No Net Value

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations providing
guidance regarding corporate
formations, reorganizations, and
liquidations of insolvent corporations.
These regulations provide rules
requiring the exchange (or, in the case
of section 332, a distribution) of net
value for the nonrecognition rules of
subchapter C to apply to the transaction.
The regulations also provide guidance
on determining when and to what
extent creditors of a corporation will be
treated as proprietors of the corporation
in determining whether continuity of
interest is preserved in a potential
reorganization. Finally, the regulations
provide guidance on whether a
distribution in cancellation or
redemption of less than all of the shares
one corporation owns in another
corporation satisfies the requirements of
section 332. The proposed regulations
affect corporations and their
shareholders.

DATES: Written and electronic comments
and requests for a public hearing must
be received by June 8, 2005.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-163314—03), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington

DC 20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. to 4 p.m.
to CC:PA:LPD:PR (REG-163314-03),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington DC or sent
electronically, via the IRS Internet site
at http://www.irs.gov/regs or via the
Federal eRulemaking Portal at http://
www.regulations.gov (IRS and REG—
163314-03).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations on
the reorganization provisions and
regarding issues raised by the proposed
regulations with respect to provisions
other than those related to corporate
liquidations and subchapter K, Jean
Brenner, (202) 622—7790; concerning the
proposed regulations on corporate
liquidations, Sean McKeever, (202) 622—
7750; concerning the application of the
principles of the proposed regulations to
transfers of property to partnerships
under subchapter K, Jeanne Sullivan or
Michael Goldman, (202) 622—-3070;
concerning submissions of comments
and/or requests for a public hearing,
Treena Garrett, (202) 622—7180 (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:

General Background

The IRS and the Treasury Department
believe that there is a need to provide
a comprehensive set of rules addressing
the application of the nonrecognition
rules of subchapter C of the Internal
Revenue Code (Code) to transactions
involving insolvent corporations and to
other transactions that raise similar
issues. The proposed regulations
provide three sets of rules, the principal
one of which is that the nonrecognition
rules of subchapter C do not apply
unless there is an exchange (or, in the
case of section 332, a distribution) of net
value (the “net value requirement”’).
The proposed regulations also provide
guidance on the circumstances in which
(and the extent to which) creditors of a
corporation will be treated as
proprietors of the corporation in
determining whether continuity of
interest is preserved in a potential
reorganization. The proposed
regulations further provide guidance on
whether a distribution in cancellation or
redemption of less than all of the shares
one corporation owns in another
corporation satisfies the requirements of
section 332. Each of these rules is
discussed separately in this preamble.
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Explanation of Provisions
Exchange of Net Value Requirement

Background

In subchapter C, each of the rules
described below that provides for the
general nonrecognition of gain or loss
refers to a distribution in cancellation or
redemption of stock or an exchange for
stock. Section 332 provides, in part, that
“[nlo gain or loss shall be recognized on
the receipt by a corporation of property
distributed in complete liquidation of
another corporation * * * onlyif * * *
the distribution is by such other
corporation in complete cancellation or
redemption of all its stock.” Section 351
provides, in part, that “[n]o gain or loss
shall be recognized if property is
transferred to a corporation by one or
more persons solely in exchange for
stock in such corporation.” Section 354
provides, in part, that “[n]o gain or loss
shall be recognized if stock or securities
in a corporation a party to a
reorganization are * * * exchanged
solely for stock or securities * * *in
another corporation a party to the
reorganization.” Finally, section 361
provides that “[n]o gain or loss shall be
recognized to a corporation if such
corporation is a party to a reorganization
and exchanges property * * * solely for
stock or securities in another
corporation a party to the
reorganization.”

The authorities interpreting section
332 have consistently concluded that
the language of the statute referring to
a distribution in complete cancellation
or redemption of stock requires a
distribution of net value. Section 1.332-
2(b) provides that section 332 applies
only if a parent receives at least partial
payment for the stock that it owns in the
liquidating corporation. Such payment
could not occur unless there were a
distribution of net value. The courts
have focused in numerous cases on the
effect of liabilities on the distribution
requirement of section 332. In H. G. Hill
Stores, Inc. v. Commissioner, 44 B.T.A.
1182 (1941), a subsidiary liquidated and
distributed its assets and liabilities to its
parent in cancellation of its
indebtedness to its parent. The court
interpreted the phrase “in complete
cancellation or redemption of all its
stock” as requiring that a distribution be
made to the parent in its capacity as a
stockholder in order for section
112(b)(6) (the predecessor of section
332) to apply and, thus, held that
section 112(b)(6) did not apply because
the parent corporation received
payment in its capacity as a creditor and
not in its capacity as a stockholder. See
also Rev. Ruls. 2003-125 (2003-52

LR.B. 1243), 70-489 (1970-2 C.B. 53),
and 59-296 (1959-2 C.B. 87).

Rev. Rul. 59-296 holds that the
principles relevant to liquidations under
section 332 also apply to
reorganizations under section 368.
However, other authorities are not
consistent with the approach of Rev.
Rul. 59-296. Most notably, in Norman
Scott, Inc. v. Commissioner, 48 T.C. 598
(1967), the Tax Court held that a
transaction involving an insolvent target
corporation qualified as a reorganization
under section 368(a)(1)(A).

The IRS and the Treasury Department
have decided to resolve the
uncertainties by generally adopting a
net value requirement for each of the
described nonrecognition rules in
subchapter C. The net value
requirement generally requires that
there be an exchange of property for
stock, or in the case of section 332, a
distribution of property in cancellation
or redemption of stock. The IRS and the
Treasury Department believe that the
net value requirement is the appropriate
unifying standard because it is more
consistent with the statutory framework
of subchapter C, case law, and
published guidance than any other
approach considered. In addition, the
IRS and the Treasury Department
believe that the net value requirement is
the appropriate standard because
transactions that fail the requirement,
that is, transfers of property in exchange
for the assumption of liabilities or in
satisfaction of liabilities, resemble sales
and should not receive nonrecognition
treatment.

The IRS and the Treasury Department
considered several other approaches to
unify and rationalize the nonrecognition
rules of subchapter C as they applied to
transactions involving insolvent
corporations. The IRS and the Treasury
Department considered whether there
should be special rules for potential
nonrecognition transactions between
members of a consolidated group. Such
rules might disregard the various
exchange requirements in the statute
because of the single entity principles
generally applicable to corporations
joining in the filing of a consolidated
return. This approach was rejected
because there is no consolidated return
policy that compels a different set of
rules for potential nonrecognition
transactions between members of a
consolidated group. Cf. § 1.1502—
35T(f)(1); Notice 94—49 (1994—1 C.B.
358). The current intercompany
transaction rules (in particular those
regarding successors in § 1.1502—13(j))
could be modified to extend deferral of
gain and loss to additional situations as
long as the assets remained in the

consolidated group pending later
acceleration events that befall the assets
or successor entities. However, no such
rules are being proposed because the
case for treating the transferor and
transferee members as a single entity
seems weakest when the group’s equity
investment in the transferor has been
eliminated.

The IRS and the Treasury Department
also considered whether satisfying the
words of the relevant statutory
provisions that describe the relationship
of the parties to a transaction should be
sufficient for applying the
nonrecognition rules to a transaction
between the parties. This approach
would essentially take the position that
the words of distribution or exchange in
the statute do not state a separate
requirement but merely describe the
most common form of the transaction to
which the provision is intended to
apply. For example, under this
approach, it would be sufficient for a
transaction to qualify as a distribution
in complete liquidation under section
332 if the corporation to which assets
are transferred owned stock meeting the
requirements of section 1504(a)(2) at the
time of the transfer. Also, under this
approach, it would be sufficient for a
transaction to qualify as a transfer under
section 351 if a transferor of assets were
in control (as defined in section 368(c))
of the corporation to which assets are
transferred immediately after the
transaction. However, this approach
would require distinguishing, when the
structure of the statute does not,
between parts of a statute that impose
requirements and other parts that do
not.

Explanation of rules

Net Value Requirement

For potential liquidations under
section 332, the net value requirement
is effected by the partial payment rule
in § 1.332-2(b) of the current
regulations. The proposed regulations
make no modifications to this rule,
except, as discussed below, for
transactions in which the recipient
corporation owns shares of multiple
classes of stock in the dissolving
corporation. The proposed regulations
also make minor changes to other
sections of the regulations under section
332 to conform those regulations to
changes in the statute.

For potential transactions under
section 351, the proposed regulations
add §1.351-1(a)(1)(iii)(A), which
requires a surrender of net value and, in
paragraph (a)(1)(iii)(B), a receipt of net
value. This rule is similar to that for
potential asset reorganizations,
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discussed below. The proposed
regulations make minor changes to other
sections of the regulations under section
351 to conform those regulations to
changes in the statute.

For potential reorganizations under
section 368, the proposed regulations
modify § 1.368—1(b)(1) to add the
requirement that there be an exchange
of net value. Section 1.368—1(f) of the
proposed regulations sets forth the rules
for determining whether there is an
exchange of net value. These rules
require, in paragraph (f)(2)(i) for
potential asset reorganizations and
paragraph (f)(3)(i) for potential stock
reorganizations, a surrender of net value
and, in paragraph (f)(2)(ii) for potential
asset reorganizations and paragraph
(f)(3)(ii) for potential stock
reorganizations, a receipt of net value.
In a potential asset reorganization (one
in which the target corporation would
not recognize gain or loss under section
361), the target corporation surrenders
net value if the fair market value of the
property transferred by it to the
acquiring corporation exceeds the sum
of the amount of liabilities of the target
corporation that are assumed by the
acquiring corporation and the amount of
any money and the fair market value of
any property (other than stock permitted
to be received under section 361(a)
without the recognition of gain)
received by the target corporation. This
rule ensures that a target corporation
transfers property in exchange for stock.
The IRS and the Treasury Department
believe that the proposed rule better
identifies whether a target corporation
transfers property in exchange for stock
than a rule that looks to the issuance or
failure to issue stock because, when the
parties are related, the issuance or
failure to issue stock might be
meaningless.

In a potential stock reorganization
(one which would be described in
section 368(a)(1)(B) or section
368(a)(1)(A) by reason of section
368(a)(2)(E)), the rules are modified to
reflect the fact that the target
corporation remains in existence. A
potential reorganization under section
368(a)(1)(A) by reason of section
368(a)(2)(E) must satisfy the asset
reorganization test for the merger of the
controlled corporation into the target
corporation (for which test the
controlled corporation is treated as the
target corporation) and the stock
reorganization test for the acquisition of
the target corporation.

In a potential asset reorganization, the
target corporation receives net value if
the fair market value of the assets of the
issuing corporation exceeds the amount
of its liabilities immediately after the

exchange. This rule ensures that the
target corporation receives stock (or is
deemed to receive stock under the
“meaningless gesture” doctrine) having
value. This rule is necessary because the
IRS and the Treasury Department
believe that the receipt of worthless
stock in exchange for assets cannot be
part of an exchange for stock.

Scope of Net Value Requirement

The proposed regulations provide in
§1.368—1(b)(1) that the net value
requirement does not apply to
reorganizations under section
368(a)(1)(E) and 368(a)(1)(F). The IRS
and the Treasury Department recently
issued final regulations (T.D. 9182, 70
FR 9219 (Feb. 25, 2005)) stating that a
continuity of business enterprise and a
continuity of interest are not required
for a transaction to qualify as a
reorganization under section
368(a)(1)(E) or (F) because applying the
requirements in those contexts is not
necessary to protect the policies
underlying the reorganization
provisions. Because the purpose
underlying the net value requirement is
the same as that underlying the
continuity of interest requirement, the
IRS and the Treasury Department have
similarly concluded that applying the
net value requirement to transactions
under section 368(a)(1)(E) or (F) is not
necessary to protect the policies
underlying the reorganization
provisions.

The proposed regulations also provide
in §1.368—1(b)(1) and § 1.368—1(f)(4)
that the net value requirement does not
apply to a limited class of transactions
that qualify as reorganizations under
section 368(a)(1)(D). That class of
transactions are the transactions
exemplified by James Armour, Inc. v.
Commissioner, 43 T.C. 295 (1964), and
Rev. Rul. 70-240 (1970-1 C.B. 81). The
IRS and the Treasury Department
acknowledge that the conclusions of the
described authorities are inconsistent
with the principles of the net value
requirement. Nevertheless, the IRS and
the Treasury Department currently
desire to preserve the conclusions of
these authorities while they more
broadly study issues relating to
acquisitive reorganizations under
section 368(a)(1)(D), including the
continuing vitality of various
liquidation-reincorporation authorities
after the enactment of the Tax Reform
Act of 1986, Public Law 99-514 (100
Stat. 2085 (1986)). Consistent with the
described authorities, the exception is
limited to acquisitive reorganizations of
solvent target corporations. The
proposed regulations provide no
specific guidance (other than in an

example incorporating the facts of Rev.
Rul. 70-240 (1980-1 C.B. 81)), other
than with regard to the application of
the net value requirement, on when a
transaction will qualify as a
reorganization under section
368(a)(1)(D). In this regard, compare
Armour with Warsaw Photographic
Associates, Inc. v. Commissioner, 84
T.C. 21 (1985).

Definition of Liabilities

In applying the proposed regulations,
taxpayers must determine the amount of
liabilities of the target corporation that
are assumed by the acquiring
corporation. Although the proposed
regulations do not define the term
liability, the IRS and the Treasury
Department intend that the term be
interpreted broadly. Thus, for purposes
of the proposed regulations, a liability
should include any obligation of a
taxpayer, whether the obligation is debt
for federal income tax purposes or
whether the obligation is taken into
account for the purpose of any other
Code section. Generally, an obligation is
something that reduces the net worth of
the obligor. The IRS and the Treasury
Department have proposed adopting a
similar definition of liability for
purposes of implementing section
358(h) in subchapter K. See Prop. Reg.
§1.752—1(a)(1)(ii) and Prop. Reg.
§1.752-7(b)(2)(ii) (REG-106736—00, 68
FR 37434 (June 24, 2003), 2003-28
LR.B. 46).

Amount of Liabilities

The proposed regulations provide no
specific guidance on determining the
amount of a liability. The IRS and the
Treasury Department are currently
considering various approaches to
determining the amount of a liability.
One approach would be to treat the
amount of a liability represented by a
debt instrument as its adjusted issue
price determined under sections 1271
through 1275 of the Code (the OID rules)
(perhaps with exceptions for certain
contingent payment debt instruments)
while treating the amount of other
liabilities as the value of such liabilities.
Another approach would be to treat the
amount of all liabilities as the value of
such liabilities. Other approaches could
borrow in whole or in part from other
authorities such as those relevant to the
determination of insolvency under
section 108(d)(3). One method for
valuing liabilities is to determine the
amount of cash that a willing assignor
would pay to a willing assignee to
assume the liability in an arm’s-length
transaction. Cf. Prop. Reg. §1.752—
7(b)(2)(ii).
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In the course of developing these
regulations, the IRS and the Treasury
Department considered special issues
related to the assumption of
nonrecourse liabilities in the context of
a transaction to which section 332, 351,
or 368 might apply. The IRS and the
Treasury Department are considering a
rule similar to the one in Rev. Rul. 92—
53 (1992-2 C.B. 48) that would
disregard the amount by which a
nonrecourse liability exceeds the fair
market value of the property securing
the liability when determining the
amount of liabilities that are assumed.
For example, under such a rule, if an
individual transfers an apartment
building with a fair market value of
$175x subject to a nonrecourse
obligation of $190x and an adjacent lot
of land with a fair market value of $10x
to a corporation, the transferor will have
surrendered net value because the fair
market value of the assets transferred
($175x + $10x) exceeds the amount of
the liabilities assumed ($190x—$15x, the
amount of the excess nonrecourse
indebtedness). Any rule disregarding
excess nonrecourse indebtedness would
be limited to the application of the net
value requirement and would have no
relevance for other federal income tax
purposes, such as the determination of
the amount realized under section 1001.
Comments are requested regarding the
treatment of nonrecourse indebtedness
and the effect of such treatment when
both property subject to the nonrecourse
indebtedness and other property are
transferred.

Assumption of Liabilities

In general, the IRS and the Treasury
Department believe that the principles
of section 357(d) should be applied to
determine whether a liability is
assumed when more than one person
might bear responsibility for the
liability. Comments are requested
regarding whether and to what extent
the principles of section 357(d) should
be incorporated into the regulations.

The IRS and the Treasury Department
believe that transfers of assets in
satisfaction of liabilities should be
treated the same as transfers of assets in
exchange for the assumption of
liabilities. Accordingly, in determining
whether there is a surrender of net
value, the proposed regulations treat
any obligation of the target corporation
for which the acquiring corporation is
the obligee as a liability assumed by the
acquiring corporation.

In Connection With

The proposed regulations take into
account not only liabilities assumed in
the exchange, but also liabilities

assumed “in connection with” the
exchange. The proposed regulations
include this rule so that the timing of an
acquiring corporation’s assumption of a
target corporation’s liability (or a
creditor’s discharge of a target
corporation’s indebtedness), whether
before an exchange, in the exchange, or
after the exchange, will have the same
effect in determining whether there is a
surrender of net value in the exchange.
The proposed regulations also take into
account, in determining whether there
is a surrender of net value, money and
other nonstock consideration received
by the target corporation in connection
with the exchange.

The IRS and the Treasury Department
intend that the substance-over-form
doctrine and other nonstatutory
doctrines be used in addition to the “in
connection with” rule in determining
whether the purposes and requirements
of the net value requirement are
satisfied. Cf. Rev. Rul. 68—602 (1968—2
C.B. 135) (holding that a parent
corporation’s cancellation of a wholly-
owned subsidiary’s indebtedness to it
that is an integral part of a liquidation
is transitory and, therefore,
disregarded).

Section 368(a)(1)(C)

The proposed regulations remove the
statement in § 1.368-2(d)(1) that the
assumption of liabilities may so alter the
character of a transaction as to place the
transaction outside the purposes and
assumptions of the reorganization
provisions. Because the proposed
regulations provide more specific
guidance regarding when the
assumption of liabilities will prevent a
transaction from qualifying as a
reorganization under section
368(a)(1)(C), the IRS and the Treasury
Department believe the statement is
unnecessary.

Section 721

The IRS and the Treasury Department
recognize that the principles in the
proposed rules under section 351 may
be applied by analogy to other Code
sections that are somewhat parallel in
scope and effect, such as section 721,
dealing with the contribution of
property to a partnership in exchange
for a partnership interest. The IRS and
the Treasury Department request
comments on whether rules similar to
the rules of the proposed regulations
should be proposed in the context of
subchapter K and the considerations
that might justify distinguishing the
relevant provisions in subchapter K
from those provisions that are the
subject of these proposed regulations.

Continuity of Interest

Background

The Code provides general
nonrecognition treatment for
reorganizations described in section
368. A transaction must comply with
both the statutory requirements of the
reorganization provisions and various
nonstatutory requirements, including
the continuity of interest requirement,
to qualify as a reorganization. See
§1.368-1(b). The purpose of the
continuity of interest requirement is to
ensure that reorganizations are limited
to readjustments of continuing interests
in property under modified corporate
form and to prevent transactions that
resemble sales from qualifying for
nonrecognition of gain or loss available
to corporate reorganizations. See
§§1.368-1(b), 1.368—1(e)(1). Continuity
of interest requires that a substantial
part of the value of the proprietary
interests in the target corporation be
preserved in the reorganization. See
§1.368-1(e)(1); see also LeTulle v.
Scofield, 308 U.S. 415 (1940); Helvering
v. Minnesota Tea Co., 296 U.S. 378
(1935); Pinellas Ice & Cold Storage Co.
v. Commissioner, 287 U.S. 462 (1933);
Cortland Specialty Co. v. Commissioner,
60 F.2d 937 (2d Cir. 1932), cert. denied,
288 U.S. 599 (1933).

Generally, it is the shareholders who
hold the proprietary interests in a
corporation. However, when a
corporation is in bankruptcy, the
corporation’s stock may be worthless
and eliminated in the restructuring. In
this case, when the corporation engages
in a potential reorganization, its
creditors may receive acquiring
corporation stock in exchange for their
claims and its shareholders may receive
nothing. Thus, without special rules,
most potential reorganizations of
corporations in bankruptcy would fail
the continuity of interest requirement.
The Supreme Court addressed this
problem in Helvering v. Alabama
Asphaltic Limestone Co., 315 U.S. 179
(1942), in which it held that, for
practical purposes, the old continuity of
interest in the shareholders shifted to
the creditors not later than the time
“when the creditors took steps to
enforce their demands against the
insolvent debtor. In this case, that was
the date of the institution of bankruptcy
proceedings. From that time on, they
had effective command over the
property.” See also Palm Springs
Holding Corp. v. Commissioner, 315
U.S. 185 (1942) (holding that the legal
procedure employed by the creditors to
obtain effective command over a
corporation’s property was not material
when the corporation was insolvent).
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Notwithstanding Palm Springs, it is not
clear when creditors of an insolvent
corporation not in a title 11 or similar
case may be considered proprietors for
purposes of satisfying the continuity of
interest requirement.

In Atlas Oil & Refining Corp. v.
Commissioner, 36 T.C. 675 (1961), the
court held that only creditors who in
fact receive stock in the acquiring
corporation, by relation back, can be
deemed to have been equity owners at
the time of the transfer. The court stated
that the fact that a more senior class of
creditors may have had “effective
command” over the assets in the case
will not make them proprietors if they
do not in fact exercise their right to
receive stock in the acquiring
corporation.

In the Bankruptcy Tax Act of 1980,
Public Law 96-589 (94 Stat. 3389
(1980)), Congress added section
368(a)(1)(G), providing for a new type of
reorganization applicable to
corporations in title 11 or similar cases.
In the legislative history to that statute,
Congress stated its expectation that the
courts and the Treasury Department
would determine whether the
continuity of interest requirement is
satisfied in a potential reorganization
under section 368(a)(1)(G) by treating as
proprietors the most senior class of
creditors who received stock, together
with all interests equal and junior to
them, including shareholders. See S.
Rep. No. 1035, 96th Cong., 2d Sess. 36—
37 (1980). This formulation is similar to
the relation back analysis that the Tax
Court used in Atlas Oil.

Explanation of Provisions

The proposed regulations add new
§1.368-1(e)(6), which describes the
circumstances in which creditors of a
corporation generally, and which
creditors in particular, will be treated as
holding a proprietary interest in a target
corporation immediately before a
potential reorganization. In general, the
proposed rules adopt the standard for
reorganizations under section
368(a)(1)(G) recommended in the Senate
Finance Committee Report to the
Bankruptcy Tax Act of 1980. The
proposed regulations also provide that
creditors of an insolvent target
corporation not in a title 11 or similar
case may be treated as holding a
proprietary interest in the corporation
even though they take no steps to obtain
effective command over the
corporation’s property, other than their
agreement to receive stock in the
potential reorganization. The proposed
regulations, at § 1.368—1(e)(6)(ii),
provide specific guidance on how to
quantify the proprietary interest of the

target corporation so that taxpayers may
determine whether a substantial part of
the value of the proprietary interests in
the target corporation is preserved in the
potential reorganization. Because a
creditor of a corporation may hold
claims in more than one class, the
proposed regulations generally refer to
claims of a particular class of creditors
rather than to creditors in a particular
class.

The proposed regulations treat claims
of the most senior class of creditors to
receive a proprietary interest in the
issuing corporation and claims of all
equal classes of creditors (together, the
senior claims) differently from the
claims of classes of creditors junior to
the senior claims (the junior claims).
The proposed regulations treat senior
claims as representing, in part, a
creditor claim against the corporation,
and, in part, a proprietary interest in the
corporation. This rule mitigates the
adverse effect on continuity of interest
of senior creditors seeking payment
primarily in nonstock consideration
while still taking some payment in
shares of stock of the acquiring
corporation. The determination of what
part of a senior claim is a proprietary
interest in the target corporation is made
by calculating the average treatment for
all senior claims. Thus, the proposed
regulations, at § 1.368—1(e)(2)(ii)(B),
provide that the value of a proprietary
interest in the target corporation
represented by a senior claim is
determined by multiplying the fair
market value of the creditor’s claim by
a fraction, the numerator of which is the
fair market value of the proprietary
interests in the issuing corporation that
are received in the aggregate in
exchange for the senior claims, and the
denominator of which is the sum of the
amount of money and the fair market
value of all other consideration
(including the proprietary interests in
the issuing corporation) received in the
aggregate in exchange for such claims.
The effect of this rule is that there is 100
percent continuity of interest if each
senior claim is satisfied with the same
ratio of stock to nonstock consideration
and no junior claim is satisfied with
nonstock consideration.

The proposed regulations, at § 1.368—
1(e)(6)(ii)(A), provide that the entire
amount of a junior claim represents a
proprietary interest in the target
corporation immediately before the
potential reorganization. Thus, the value
of the proprietary interest represented
by that claim is the fair market value of
the claim (which value is generally
determined by reference to the amount
of money and the fair market value of

the consideration received in exchange
therefor).

The rules in the proposed regulations
are intended to work in conjunction
with the current continuity of interest
rules. Accordingly, the proposed
regulations modify § 1.368—1(e)(1)(ii),
relating to the effect on continuity of
interest of distributions or redemptions
before a potential reorganization, and
§1.368—1(e)(2), relating to the effect on
continuity of interest of acquisitions of
proprietary interests by persons related
to the issuing corporation, to ensure that
the purpose of these rules is effected
when creditors’ claims represent the
proprietary interests in the target
corporation.

Section 332
Background

Section 332 requires that a
subsidiary’s liquidating distribution to
its parent corporation be in complete
cancellation or redemption of all its
stock. In Spaulding Bakeries, Inc. v.
Commissioner, 252 F.2d 693 (2d Cir.
1958), aff'g 27 T.C. 684 (1957), the
Second Circuit concluded that for a
distribution to be made in cancellation
or redemption of “all the stock,”
payment must be made on each class of
stock. See also H. K. Porter Co. v.
Commissioner, 87 T.C. 689 (1986).

Explanation of Provisions

The current regulations provide that
section 332 applies only to those cases
in which the recipient corporation
receives at least partial payment for the
stock that it owns in the liquidating
corporation. The proposed regulations
clarify that section 332 applies only to
those cases in which the recipient
corporation receives at least partial
payment for each class of stock that it
owns in the liquidating corporation, an
interpretation consistent with the
Second Circuit’s holding in Spaulding
Bakeries and the Tax Court’s holding in
H. K. Porter. The IRS and the Treasury
Department have adopted this approach
because they believe that it is
appropriate for a taxpayer to recognize
loss when it fails to receive a
distribution on a class of stock in
liquidation of its subsidiary. The
recipient corporation would recognize
such a loss if the distribution qualified
as a reorganization.

The proposed regulations also
confirm that when the liquidation fails
to qualify under section 332 because the
recipient corporation did not receive at
least partial payment for each class of
stock but did receive at least partial
payment for at least one class of stock,
the transaction may qualify as a
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corporate reorganization under section
368.

Proposed Effective Date

These proposed regulations will apply
to transactions that occur after the date
they are published as final regulations
in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedures
Act (5 U.S.C. chapter 5) does not apply
to these proposed regulations and,
because the regulation does not impose
a collection of information on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, this notice of
proposed rulemaking will be submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
8 copies) or comments transmitted via
Internet that are submitted timely to the
IRS. The IRS and the Treasury
Department request comments on the
clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal authors of these
proposed regulations are Jean Brenner
and Sean McKeever of the Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by revising the
entry for “Section 1.351-1" to read, in
part, as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.351-1 also issued under 26
U.S.C. 351. * * *

Par. 2. Section 1.332-2 is amended
by:
yl. Revising the first sentence of
paragraph (a).

2. Revising paragraph (b).

3. Revising the heading of the
Example in paragraph (e).

4. Adding Example 2 to paragraph (e).

The revisions and addition read as
follows:

§1.332-2 Requirements for
nonrecognition of gain or loss.

(a) The nonrecognition of gain or loss
is limited to the receipt of property by
a corporation that is the actual owner of
stock (in the liquidating corporation)
meeting the requirements of section
1504(a)(2). * * *

(b) Section 332 applies only when the
recipient corporation receives at least
partial payment for each class of stock
that it owns in the liquidating
corporation. If section 332 does not
apply, see section 165(g) regarding the
allowance of losses for worthless
securities for a class of stock for which
no payment is received. Further, if
section 332 does not apply and the
recipient corporation receives partial
payment for at least one class of stock
that it owns in the liquidating
corporation, see section 368(a)(1)
regarding potential qualification of the
distribution as a reorganization. If
section 332 does not apply and the
distribution does not qualify as a
reorganization, see section 331 for those
classes of stock for which partial

payment is received.
* * * * *

(e] * % %

Example 1. * * *

Example 2. P Corporation owns all of the
outstanding preferred and common stock of
Q Corporation. The preferred stock is not
stock described in section 1504(a)(4). The fair
market value of Q Corporation’s assets
exceeds the amount of its liabilities but does
not exceed the liquidation preference on the
Q Gorporation’s preferred stock. Q
Corporation liquidates and distributes all of
its assets to P Corporation. P Corporation
receives partial payment for its Q
Corporation preferred stock but receives
nothing for its Q Corporation common stock.

The receipt by P Corporation of the
properties of Q Corporation is not a
distribution received by P Corporation in
complete liquidation of Q Corporation within
the meaning of section 332. Thus, under
section 165(g), P Corporation is entitled to a
worthless security deduction for its Q
Corporation common stock. The transaction
may qualify as a reorganization under section
368(a)(1)(C). If the transaction does not
qualify as a reorganization, P Corporation
will recognize gain or loss on its Q
Corporation preferred stock under section
331.

Par. 3. Section 1.351-1 is amended

by:
yl. Revising the first sentence of
paragraph (a)(1) introductory text.

2. Adding a sentence after the last
sentence in paragraph (a)(1)
introductory text and revising the
phrase “For purposes of this section” at
the end of paragraph (a)(1) introductory
text to read “In addition, for purposes
of this section”.

3. Revising paragraphs (a)(1)(i) and
(a)(1)(id).

4. Removing the concluding text
immediately following paragraph
(a)(1)(i).

5. Adding paragraphs (a)(1)(iii) and
(a)(1)(iv).

6. Adding Example 4 at the end of
paragraph (a)(2).

7. Revising paragraph (b)(1).

The revisions, removal, and additions
read as follows:

§1.351-1 Transfer to corporation
controlled by transferor.

(a)(1) Section 351(a) provides, in
general, for the nonrecognition of gain
or loss upon the transfer by one or more
persons of property to a corporation
solely in exchange for stock of such
corporation if, immediately after the
exchange, such person or persons are in
control of the corporation to which the
property was transferred. * * * For
purposes of this section, stock rights
and stock warrants are not included in
the term stock. In addition, for purposes
of this section—

(i) Stock will not be treated as issued
for property if it is issued for services
rendered or to be rendered to or for the
benefit of the issuing corporation;

(ii) Stock will not be treated as issued
for property if it is issued for property
which is of relatively small value in
comparison to the value of the stock
already owned (or to be received for
services) by the person who transferred
such property and the primary purpose
of the transfer is to qualify under this
section the exchanges of property by
other persons transferring property; and

(iii) Stock will not be treated as issued
for property if either—

(A) The fair market value of the
transferred property does not exceed the
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sum of the amount of liabilities of the
transferor that are assumed by the
transferee in connection with the
transfer and the amount of any money
and the fair market value of any other
property (other than stock permitted to
be received under section 351(a)
without the recognition of gain)
received by the transferor in connection
with the transfer. For this purpose, any
obligation of the transferor for which the
transferee is the obligee that is
extinguished for federal income tax
purposes in connection with the transfer
is treated as a liability assumed by the
transferee; or

(B) The fair market value of the assets
of the transferee does not exceed the
amount of its liabilities immediately
after the transfer;

(iv) Paragraph (a)(1)(iii) of this section
applies to transfers occurring after the
date these proposed regulations are
published as final regulations in the
Federal Register.

(2) * *x %

* * * * *

Example 4. A, an individual, transfers an
apartment building with a fair market value
of $175x to Corporation X. The building is
subject to a nonrecourse obligation of $190x
and no other asset is subject to that liability.
A receives 10 shares of Corporation X stock
in the exchange. Immediately after the
exchange, Corporation X is solvent and A
owns 100% of its outstanding stock. Under
paragraph (a)(1)(iii) of this section, the 10
shares of Corporation X stock received by A
will not be treated as issued for property
because the fair market value of the
apartment building does not exceed the
amount of A’s liabilities assumed by
Corporation X. Therefore, section 351 does
not apply to the exchange.

* * * * *

(b)(1) When property is transferred to
a corporation by two or more persons in
exchange for stock, as described in
paragraph (a) of this section, and the
stock received is received in
disproportion to the transferor’s prior
interest in such property, the entire
transaction will be given tax effect in
accordance with its true nature, and the
transaction may be treated as if the stock
had first been received in proportion
and then some of such stock had been
used to make gifts (section 2501 et seq.),
to pay compensation (sections 61(a)(1)
and 83(a)), or to satisfy obligations of
the transferor of any kind.
* * * * *

Par. 4. Section 1.368-1 is amended
by:

1. Removing the last sentence of
paragraph (a).

2. Redesignating paragraph (b) as
paragraph (b)(1).

3. Removing the third sentence of
paragraph (b)(1) and adding two
sentences in its place.

4. Removing the seventh sentence of
paragraph (b)(1).

5. Adding paragraph (b)(2).

6. Adding a sentence after the fifth
sentence of paragraph (e)(1)(i).

7. Adding a sentence at the end of
paragraph (e)(1)(ii).

8. Revising the text of paragraph
(e)(2).

9. Redesignating paragraphs (e)(6) and
(e)(7) as paragraphs (e)(7) and (e)(8),
respectively, and adding a new
paragraph (e)(6).

10. Adding Example 10 to the end of
paragraph (e)(7).

11. Adding a sentence at the end of
paragraph (e)(8).

12. Adding paragraph (f).

The additions and revisions read as
follows:

§1.368-1 Purpose and scope of exception
to reorganization exchanges.
* * * * *

(b)(1) * * * Requisite to a
reorganization under the Internal
Revenue Code are a continuity of
business enterprise through the issuing
corporation under the modified
corporate form as described in
paragraph (d) of this section, a
continuity of interest as described in
paragraph (e) of this section (except as
provided in section 368(a)(1)(D)), and an
exchange of net value as described in
paragraph (f) of this section.
Notwithstanding the requirements of
this paragraph (b)(1), an exchange of net
value is not required for a transaction to
qualify as a reorganization under section
368(a)(1)(E) or (F) and, to the extent
provided in paragraph (f)(4), for a
transaction to qualify as a reorganization
under section 368(a)(1)(D). * * *

(2) Effective dates. The third and
fourth sentences of paragraph (b)(1) of
this section apply to transactions
occurring after the date these proposed
regulations are published as final
regulations in the Federal Register. The
fifth and sixth sentences apply to
transactions occurring after January 28,
1998, except that they do not apply to
any transaction occurring pursuant to a
written agreement which is binding on
January 28, 1998, and at all times
thereafter.

* * * * *

(e] * % %

(1) I

(i) * * * See paragraph (e)(6) of this
section for rules related to when a
creditor’s claim against a target
corporation is a proprietary interest in
the corporation. * * *

(ii) * * * A proprietary interest in the
target corporation is not preserved to the

extent that creditors (or former
creditors) of the target corporation that
own a proprietary interest in the
corporation under paragraph (e)(6) of
this section (or would be so treated if
they had received the consideration in
the potential reorganization) receive
payment for the claim prior to the
potential reorganization.

(2) * * * A proprietary interest in the
target corporation is not preserved if, in
connection with a potential
reorganization, a person related (as
defined in paragraph (e)(3) of this
section) to the issuing corporation
acquires either a proprietary interest in
the target corporation or stock of the
issuing corporation that was furnished
in exchange for a proprietary interest in
the target corporation for consideration
other than stock of the issuing
corporation. The preceding sentence
does not apply to the extent those
persons who were the direct or indirect
owners of the target corporation prior to
the potential reorganization maintain a
direct or indirect proprietary interest in
the issuing corporation.

* * * * *

(6) Creditors’ claims as proprietary
interests—(i) In general. A creditor’s
claim against a target corporation may
be a proprietary interest in the target
corporation if the target corporation is
in a title 11 or similar case (as defined
in section 368(a)(3)) or the amount of
the target corporation’s liabilities
exceeds the fair market value of its
assets immediately prior to the potential
reorganization. In such cases, if any
creditor receives a proprietary interest
in the issuing corporation in exchange
for its claim, every claim of that class of
creditors and every claim of all equal
and junior classes of creditors (in
addition to the claims of shareholders)
is a proprietary interest in the target
corporation immediately prior to the
potential reorganization.

(ii) Value of proprietary interest—(A)
In general. Generally, if a creditor’s
claim is a proprietary interest in the
target corporation, the value of the
proprietary interest is the fair market
value of the creditor’s claim.

(B) Claims of creditors of most senior
classes. For a claim of the most senior
class of creditors receiving a proprietary
interest in the issuing corporation and a
claim of any equal class of creditors, the
value of the proprietary interest in the
target corporation represented by the
claim is determined by multiplying the
fair market value of the claim by a
fraction, the numerator of which is the
fair market value of the proprietary
interests in the issuing corporation that
are received in the aggregate in
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exchange for the claims of those classes
of creditors, and the denominator of
which is the sum of the amount of
money and the fair market value of all
other consideration (including the
proprietary interests in the issuing
corporation) received in the aggregate in
exchange for such claims.

(iii) Bifurcated claims. If a creditor’s
claim is bifurcated into a secured claim
and an unsecured claim pursuant to an
order in a title 11 or similar case (as
defined in section 368(a)(3)) or pursuant
to an agreement between the creditor
and the debtor, the bifurcation of the
claim and the allocation of
consideration to each of the resulting
claims will be respected in applying the
rules of this paragraph (e)(6).

(iv) Effect of treating creditors as
proprietors. The treatment of a creditor’s
claim as a proprietary interest in the
target corporation shall not preclude
treating shares of the target corporation
as proprietary interests in the target
corporation.

(7) * *x ok

* * * * *

Example 10. Creditors treated as owning a
proprietary interest. T has assets with a fair
market value of $150x and liabilities of
$200x. T has two classes of creditors, the
senior creditors with claims of $50x, and the
junior creditors with claims of $150x. T
transfers all of its assets to P in exchange for
$95x and shares of P stock with a fair market
value of $55x. The T senior creditors receive
in the aggregate $40x and P stock with a fair
market value of $10x in exchange for their
claims. Each T senior creditor receives stock
and nonstock consideration in the same
proportion. The T junior creditors receive
$55x and P stock with a fair market value of
$45x in exchange for their claims. The T
shareholders receive no consideration in
exchange for their T stock. Under paragraph
(e)(6) of this section, because the amount of
T’s liabilities exceeds the fair market value of
its assets immediately prior to the potential
reorganization, the claims of the creditors of
T may be proprietary interests in T. Because
the senior creditors receive proprietary
interests in P in the transaction in exchange
for their claims, their claims and the claims
of the junior creditors and the T shareholders
are treated as proprietary interests in T
immediately prior to the transaction. Under
paragraph (e)(6)(ii) of this section, the value
of the senior creditors’ proprietary interests
in T is $10x, the value of the proprietary
interests in P that they received in exchange
for their claims. In addition, the value of the
junior creditors’ proprietary interests in T
immediately prior to the transaction is $100x,
the value of their claims. Because P is treated
as acquiring 50 percent of the value of the
proprietary interests in T in exchange for P
stock ($55x/$110x), a substantial part of the
value of the proprietary interests in T is
preserved. Therefore, the continuity of
interest requirement is satisfied.

(8) * * * The sixth sentence of
paragraph (e)(1)(i) of this section, the

last sentence of paragraph (e)(1)(ii) of
this section, paragraph (e)(2) of this
section, paragraph (e)(6) of this section,
and Example 10 of paragraph (e)(7) of
this section apply to transactions
occurring after the date these proposed
regulations are published as final
regulations in the Federal Register.

(f) Exchanges of net value—(1)
General rule. An exchange of net value
requires that there be both a surrender
of net value and a receipt of net value.
Whether there is a surrender of net
value is determined by reference to the
assets and liabilities of the target
corporation. Whether there is a receipt
of net value is determined by reference
to the assets and liabilities of the issuing
corporation (as defined in paragraph (b)
of this section). The purpose of the
exchange of net value requirement is to
prevent transactions that resemble sales
(including transfers of assets in
satisfaction of liabilities) from
qualifying for nonrecognition of gain or
loss available to corporate
reorganizations.

(2) Asset transactions. There is an
exchange of net value in a potential
reorganization to which section 361
would apply only if—

(i) Surrender of net value. The fair
market value of the property transferred
by the target corporation to the
acquiring corporation exceeds the sum
of the amount of liabilities of the target
corporation that are assumed by the
acquiring corporation in connection
with the exchange and the amount of
any money and the fair market value of
any other property (other than stock
permitted to be received under section
361(a) without the recognition of gain)
received by the target corporation in
connection with the exchange. For this
purpose, any obligation of the target
corporation for which the acquiring
corporation is the obligee that is
extinguished for federal income tax
purposes in connection with the
exchange is treated as a liability
assumed by the acquiring corporation;
and

(ii) Receipt of net value. The fair
market value of the assets of the issuing
corporation exceeds the amount of its
liabilities immediately after the
exchange.

(3) Stock transactions. There is an
exchange of net value in a potential
reorganization under section
368(a)(1)(B) or section 368(a)(1)(A) by
reason of section 368(a)(2)(E) only if—

(i) Surrender of net value. The fair
market value of the assets of the target
corporation exceeds the sum of the
amount of the liabilities of the target
corporation immediately prior to the
exchange and the amount of any money

and the fair market value of any other
property (other than stock permitted to
be received under section 354 without
the recognition of gain and nonqualified
preferred stock within the meaning of
section 351(g)) received by the
shareholders of the target corporation in
connection with the exchange. For this
purpose, assets of the target corporation
that are not held immediately after the
exchange and liabilities of the target
corporation that are extinguished for
federal income tax purposes in the
exchange other than ones, if any, to the
corporation into which the target
corporation merges in the case of a
potential reorganization under section
368(a)(1)(A) by reason of section
368(a)(2)(E) are disregarded; and

(ii) Receipt of net value. The fair
market value of the assets of the issuing
corporation exceeds the amount of its
liabilities immediately after the
exchange.

(4) Exception. The requirement that
there be an exchange of net value does
not apply to a transaction that would
otherwise qualify as a reorganization
under section 368(a)(1)(D) by reason of
section 354 or so much of section 356
as relates to section 354, provided that
the fair market value of the property
transferred to the acquiring corporation
by the target corporation exceeds the
amount of liabilities of the target
corporation immediately before the
exchange (including any liabilities
cancelled, extinguished, or assumed in
connection with the exchange), and the
fair market value of the assets of the
acquiring corporation equals or exceeds
the amount of its liabilities immediately
after the exchange.

(5) Examples. For purposes of the
examples in this paragraph (f)(5), each
of P, S, and T is a corporation; all
corporations have only one class of
stock outstanding; A, B, C, and D are
individuals; and the transaction is not
otherwise subject to recharacterization.
Except as otherwise provided, no person
is related to any other person and the
fair market value of the assets of each
corporation exceeds the amount of its
liabilities immediately prior to the
transaction described in the example.
The following examples illustrate the
application of this paragraph (f).

Example 1. T has assets with a fair market
value of $50x and liabilities of $75x, all of
which are owed to A. T transfers all of its
assets to S in exchange for S stock with a fair
market value of $50x. T distributes the S
stock to A in exchange for the T debt owed
to A. T dissolves. T’s shareholders receive
nothing in exchange for their T stock. Under
paragraph (f)(2)(i) of this section, T
surrenders net value because the fair market
value of the property transferred by T ($50x)
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exceeds the sum of the amount of liabilities
that are assumed by S in connection with the
exchange ($0x) and the amount of any money
and the fair market value of any other
property (other than stock permitted to be
received under section 361(a) without the
recognition of gain) received by T in
connection with the exchange ($0x). In
addition, under paragraph (f)(2)(ii) of this
section, T receives net value because the fair
market value of the assets of S exceeds the
amount of its liabilities immediately after the
exchange. Therefore, under paragraph (f) of
this section, there is an exchange of net
value.

Example 2. P owns all of the stock of both
S and T. T has assets with a fair market value
of $100x and liabilities of $160x, all of which
are owed to P. T transfers all of its assets to
S in exchange for S stock with a fair market
value of $100x. T distributes the S stock to
P in exchange for the T debt owed to P. T
dissolves. P receives nothing in exchange for
its T stock. Under paragraph (f)(2)(i) of this
section, T surrenders net value because the
fair market value of the property transferred
by T ($100x) exceeds the sum of the amount
of liabilities of T assumed by S in connection
with the exchange ($0x) and the amount of
any money and the fair market value of any
other property (other than stock permitted to
be received under section 361(a) without the
recognition of gain) received by T in
connection with the exchange ($0x). In
addition, under paragraph (f)(2)(ii) of this
section, T receives net value because the fair
market value of the assets of S exceeds the
amount of its liabilities immediately after the
exchange. Therefore, under paragraph (f) of
this section, there is an exchange of net
value. The result would be the same if no S
stock were issued.

Example 3. The facts are the same as in
Example 2, except that T’s debt is owed to
B. T transfers all of its assets to S in exchange
for the assumption of T’s liabilities. T
dissolves. The obligation to B is outstanding
immediately after the transfer. P receives
nothing in exchange for its T stock. Under
paragraph (f)(2)(i) of this section, T does not
surrender net value because the fair market
value of the property transferred by T ($100x)
does not exceed the sum of the amount of
liabilities of T assumed by S in connection
with the exchange ($160x). Therefore, under
paragraph (f) of this section, there is no
exchange of net value. The result would be
the same if S stock were issued.

Example 4. The facts are the same as in
Example 3, except that S first assumes the T
debt owed to B and subsequently T transfers
all of its assets to S in exchange for S stock
with a fair market value of $100x. If S’s
assumption of the T debt is made in
connection with the subsequent transfer of T
assets to S, under paragraph (f)(2)(i) of this
section, T does not surrender net value
because the fair market value of the property
transferred by T ($100x) does not exceed the
sum of the amount of liabilities of T assumed
by S in connection with the exchange
($160x). Therefore, under paragraph (f) of
this section, there is no exchange of net
value.

Example 5. P owns 70% of the stock of T.
A owns the remaining 30% of the stock of

T. T has assets with a fair market value of
$100x and liabilities of $160x, all of which
are owed to P. T merges into P. A receives
nothing in exchange for its T stock. Under
(£)(2)(i) of this section, even though T’s
obligation to P is extinguished in the
transaction, it is treated as a liability assumed
by P. Thus, under paragraph (f)(2)(i) of this
section, T does not surrender net value
because the fair market value of the property
transferred by T ($100x) does not exceed the
sum of the amount of liabilities of T assumed
by P in connection with the exchange
($160x). Therefore, under paragraph (f) of
this section, there is no exchange of net
value.

Example 6. A owns all of the stock of S.
S has assets with a fair market value of $200x
and liabilities of $500x, all of which are
owed to T. The S debt has a fair market value
of $200x. In addition to the S debt, T has
other assets that have a fair market value of
$700x. T has no liabilities. T transfers all of
its assets to S in exchange for S stock with
a fair market value of $900x. T distributes the
S stock to its shareholders in exchange for
their T stock. T dissolves. S cancels all of its
stock held by its shareholders immediately
prior to the exchange. Under paragraph
(f)(2)() of this section, T surrenders net value
because the fair market value of the property
transferred by T ($900x) exceeds the sum of
the amount of liabilities of T assumed by S
in connection with the exchange ($0x) and
the amount of any money and the fair market
value of any other property (other than stock
permitted to be received under section 361(a)
without the recognition of gain) received by
T in connection with the exchange ($0x). In
addition, under paragraph (f)(2)(ii) of this
section, T receives net value because the fair
market value of the assets of S ($900x)
exceeds the amount of the liabilities of S
($0x) immediately after the exchange.
Therefore, under paragraph (f) of this section,
there is an exchange of net value.

Example 7. P owns all of the stock of S.
T has assets with a fair market value of $300x
and liabilities of $650x, $500x of which are
owed to P and $150x of which are owed to
A. T merges into S. In the merger, P stock is
issued to A in satisfaction of the debt owed
to A by T. Also in the merger, P contributes
to the capital of T the debt P is owed.
Assume the merger would qualify as a
reorganization under section 368(a)(1)(A) by
reason of section 368(a)(2)(D) if the exchange
of net value requirement in paragraph (f)(1)
of this section did not apply. Whether there
is a surrender of net value is determined by
reference to the actual merger of T into S.
Thus, T surrenders net value because the fair
market value of the property transferred by
T ($300x) exceeds the sum of the amount of
liabilities of T assumed by S in connection
with the exchange ($0x) and the amount of
any money and the fair market value of any
other property (other than stock permitted to
be received under section 361(a) without the
recognition of gain) received by T in
connection with the exchange ($0x). Whether
there is a receipt of net value is determined
by reference to the issuing corporation, in
this case, P. T receives net value because the
fair market value of the assets of P exceeds
the amount of the liabilities of P immediately

after the exchange. Therefore, under
paragraph (f) of this section, there is an
exchange of net value.

Example 8. P owns all of the stock of both
S and T. T transfers all of its assets to S in
exchange for $34x, the assets’ fair market
value. Following this transfer, T pays its
debts of $2x and dissolves, distributing the
remaining $32x to P. Assume the transaction
would qualify as a reorganization under
section 368(a)(1)(D) by reason of section 354
or so much of section 356 as relates to section
354 if the net value requirement in paragraph
(£)(1) of this section did not apply. Under
paragraph (f)(2) of this section, there is no
exchange of net value because the fair market
value of the property transferred by T ($34x)
does not exceed the amount of money
received by T in connection with the
exchange ($34x). However, under paragraph
(f)(4) of this section, because the transaction
would otherwise qualify as a reorganization
under section 368(a)(1)(D) and the other
requirements of paragraph (f)(4) of this
section are satisfied, the exchange of net
value requirement does not apply.
Accordingly, the transaction qualifies as a
reorganization under section 368(a)(1)(D).

Example 9. A and B own all of the stock
of T. T has assets with a fair market value
of $500x and liabilities of $900x, all of which
are owed to C and D, security holders of T.
P acquires all of the stock and securities of
T in exchange for P voting stock. In the
transaction, A and B receive nothing in
exchange for their stock of T. Cand D
exchange all of their securities of T for stock
of P. Under paragraph (f)(3)(i) of this section,
there is a surrender of net value because the
fair market value of the assets of T held
immediately prior to the exchange that are
held immediately after the exchange ($500x)
exceeds the sum of the amount of liabilities
of T immediately prior to the exchange ($0x,
disregarding the liabilities of $900x
extinguished in the exchange) and the
amount of any money and the fair market
value of any other property (other than stock
permitted to be received under section 354
without the recognition of gain and
nonqualified preferred stock within the
meaning of section 351(g)) received by the
shareholders of T ($0x). In addition, under
paragraph (f)(3)(ii) of this section, there is a
receipt of net value because the fair market
value of the assets of P exceeds the amount
of the liabilities of P immediately after the
exchange. Therefore, under paragraph (f) of
this section, there is an exchange of net
value.

Example 10. A and B own all of the stock
of P, and C and D own all of the stock of T.
P has assets with a fair market value of $400x
and liabilities of $500x, and T has assets with
a fair market value of $1000x and liabilities
of $600x. P acquires all of the stock of T. C
and D exchange all of their T stock, with a
fair market value of $400x, for P stock with
a fair market value of $300x immediately
after the transaction. P cancels all of the stock
held by A and B immediately prior to the
exchange. Under paragraph (f)(3)(i) of this
section, there is a surrender of net value
because the fair market value of the assets of
T held immediately prior to the exchange
that are held immediately after the exchange
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($1000x) exceeds the amount of liabilities of
T ($600x) immediately prior to the exchange
and the amount of any money and the fair
market value of any other property (other
than stock permitted to be received under
section 354 without the recognition of gain
and nonqualified preferred stock within the
meaning of section 351(g)) received by the
shareholders of T ($0x). In addition, under
paragraph (f)(3)(ii) of this section, there is a
receipt of net value because the fair market
value of the assets of P ($800x), which
includes the fair market value of the stock of
T, exceeds the amount of its liabilities
($500x) immediately after the exchange.
Therefore, under paragraph (f) of this section,
there is an exchange of net value. To the
extent that C and D surrender T stock with

a value in excess of the value of the P stock
they receive, the tax consequences of the
surrender of the additional stock are
determined based on the facts and
circumstances.

(6) Effective date. This paragraph (f)
applies to transactions occurring after
the date these proposed regulations are
published as final regulations in the
Federal Register.

Par. 5. Section 1.368-2 is amended by
revising paragraph (d)(1) to read as
follows:

§1.368-2 Definition of terms.
* * * * *

(d) * *x %

(1)(i) One corporation must acquire
substantially all the properties of
another corporation solely in exchange
for all or part of its own voting stock,
or solely in exchange for all or a part of
the voting stock of a corporation which
is in control of the acquiring
corporation. For example, Corporation P
owns all the stock of Corporation A. All
the properties of Corporation W are
transferred to Corporation A either
solely in exchange for voting stock of
Corporation P or solely in exchange for
less than 80 percent of the voting stock
of Corporation A. Either of such
transactions constitutes a reorganization
under section 368(a)(1)(C). However, if
the properties of Corporation W are
acquired in exchange for voting stock of
both Corporation P and Corporation A,
the transaction will not constitute a
reorganization under section
368(a)(1)(C). In determining whether the
exchange meets the requirement of
“solely for voting stock,” the
assumption by the acquiring corporation
of liabilities of the transferor
corporation, or the fact that property
acquired from the transferor corporation
is subject to a liability, shall be
disregarded. Section 368(a)(1)(C) does
not prevent consideration of the effect of
an assumption of liabilities on the
general character of the transaction but
merely provides that the requirement
that the exchange be solely for voting

stock is satisfied if the only additional
consideration is an assumption of
liabilities.

(ii) Paragraph (d)(1)(i) of this section
applies to transactions occurring after
the date these proposed regulations are
published as final regulations in the
Federal Register.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 05—4384 Filed 3—9-05; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Chapter |
[USCG-2004-19615]

Exclusion Zones for Marine LNG Spills

AGENCY: Coast Guard, DHS.

ACTION: Request for comments;
reopening of comment period.

SUMMARY: At the request of the Attorney
General of Rhode Island, the Coast
Guard is reopening the public comment
period on a petition from the City of Fall
River, Massachusetts. Fall River?s
petition asks the Coast Guard to
promulgate regulations establishing
thermal and vapor dispersion exclusion
zones for marine spills of liquefied
natural gas, similar to Department of
Transportation regulations for such
spills on land. The Attorney General of
Rhode Island asked that we reopen the
comment period for an additional sixty
days, to allow his office to review a
threat analysis being prepared for its
consideration.

DATES: Comments and related material
must reach the Docket Management
Facility on or before May 9, 2005.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2004-19615 to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Web site: http://dms.dot.gov.

(2) Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590-0001.

(3) Fax: 202—493-2251.

(4) Delivery: Room PL—-401 on the
Plaza level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

The telephone number is 202-366—
9329.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
Commander John Cushing at 202-267—
1043 or e-mail
JCushing@comdt.uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Andrea M.
Jenkins, Program Manager, Docket
Operations, telephone 202-366—0271.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to submit
comments and related material on the
petition for rulemaking. All comments
received will be posted, without change,
to http://dms.dot.gov and will include
any personal information you have
provided. We have an agreement with
the Department of Transportation (DOT)
to use the Docket Management Facility.
Please see DOT’s “Privacy Act”
paragraph below.

Submitting comments: If you submit a
comment, please include your name and
address, identify the docket number for
this notice (USCG-2004-19615), and
give the reason for each comment. You
may submit your comments and
material by electronic means, mail, fax,
or delivery to the Docket Management
Facility at the address under ADDRESSES;
but please submit your comments and
material by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period.

Viewing the comments: To view the
comments, go to http://dms.dot.gov at
any time and conduct a simple search
using the docket number. You may also
visit the Docket Management Facility in
room PL—401 on the Plaza level of the
Nassif Building, 400 Seventh Street,
SW., Washington, DC, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review the Department of
Transportation’s Privacy Act Statement
in the Federal Register published on
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April 11, 2000 (65 FR 19477), or you
may visit http://dms.dot.gov.

Background and purpose: As we
stated in the original notice and request
for public comments (69 FR 63979, Nov.
3, 2004), the City of Fall River,
Massachusetts, has petitioned the Coast
Guard to promulgate regulations
establishing thermal and vapor
dispersion exclusion zone requirements
for liquefied natural gas (LNG) spills on
water. The City asks that these
regulations be similar to Department of
Transportation regulations for LNG
spills on land, contained in 49 CFR
193.2057 and 193.2059. In our original
notice, we provided a public comment
period that ended February 1, 2005. At
the end of that comment period, we
received a letter from the Attorney
General of Rhode Island that read in
part: “I wish to emphasize that my
office is waiting for the completion of a
Threat Analysis. I am formally
requesting that the public comment
period in this docket remain open for an
additional sixty (60) days to allow for
consideration of [that] report.” In light
of this request, the Coast Guard is
providing an additional sixty-day
comment period. The public is invited
to review the material contained in the
docket and submit relevant comments.
The Coast Guard will consider the City’s
petition, any comments received from
the public, and other information to
determine whether or not to initiate the
requested rulemaking.

Dated: March 2, 2005.
Howard L. Hime,

Acting Director of Standards, Marine Safety,
Security, and Environmental Protection, U.S.
Coast Guard.

[FR Doc. 05-4600 Filed 3—9-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[RO1-OAR-2005-ME-0001; A-1-FRL-7881-
1]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
NOx Control Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Maine. This revision establishes
requirements to reduce emissions of
nitrogen oxides (NOx) emissions from

large stationary sources. The intended
effect of this action is to approve these
requirements into the Maine SIP. EPA is
taking this action in accordance with
the Clean Air Act (CAA).

DATES: Written comments must be
received on or before April 11, 2005.

ADDRESSES: When submitting your
comments, include the Regional
Material in EDocket (RME) ID Number
R01-OAR-2005-ME-0001 by one of the
following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Web site: http://
docket.epa.gov/rmepub/ Regional
Material in EDocket (RME), EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: conroy.dave@epa.gov.

4. Fax: (617) 918—-0661.

5. Mail: “RME ID Number RO1-OAR~-
2005-ME-0001,” David Conroy, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100 (mail code
CAQ), Boston, MA 02114-2023.

6. Hand Delivery or Courier. Deliver
your comments to: David Conroy, Unit
Manager, Air Quality Planning, Office of
Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, 11th floor, (CAQ),
Boston, MA 02114—2023. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Christine Sansevero, Air Quality
Planning Unit, U.S. Environmental
Protection Agency, EPA New England
Regional Office, One Congress Street,
Suite 1100 (CAQ), Boston, MA 02114—
2023, (617) 918-1699,
sansevero.christine@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Rules section of this Federal Register,
EPA is approving the state’s SIP
submittal as a direct final rule without
prior proposal because the Agency

views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If EPA receives no adverse
comments in response to this rule, the
Agency anticipates no further activity. If
EPA receives adverse comments, the
Agency will withdraw the direct final
rule and will address all public
comments we receive in a subsequent
final rule based on this proposed rule.
EPA will not institute a second
comment period. Any parties interested
in commenting on this action should do
so at this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

For additional information, see the
direct final rule which is located in the
Rules section of this Federal Register.

Dated: February 18, 2005.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 05—4708 Filed 3—9-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 194
[FRL-7882-9]

Waste Characterization Program
Documents Applicable to Transuranic
Radioactive Waste From the Idaho
National Engineering and
Environmental Laboratory Advanced
Mixed Waste Treatment Project for
Disposal at the Waste Isolation Pilot
Plant

AGENCY: Environmental Protection
Agency.

ACTION: Notice of availability; opening
of public comment period.

SUMMARY: The Environmental Protection
Agency (EPA, or ‘“we”’) is announcing
an inspection for the week of February
28, 2005, at the Idaho National
Engineering and Environmental
Laboratory (INEEL) Advanced Mixed
Waste Treatment Project (AMWTP).
With this notice, we also announce
availability of Department of Energy
(DOE) documents in the EPA Docket,
and solicit public comments on these
documents for a period of 30 days. The
following DOE documents, entitled
“INEEL Advanced Mixed Waste
Treatment Project Certification Plan for
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Contact-Handled Transuranic Waste,
MP-TRUW-8.1, Revision 7"’ and
“INEEL Advanced Mixed Waste
Treatment Project Quality Assurance
Project Plan, MP-TRUW-8.2, Revision
3,” are available for public review in the
public dockets listed in the ADDRESSES
section. EPA will conduct an inspection
of waste characterization systems and
processes at INEEL/AMWTP to verify
that the site can characterize transuranic
waste in accordance with EPA’s WIPP
Compliance Criteria.

DATES: EPA is requesting public
comment on the documents. Comments
must be received by EPA’s official Air
Docket on or before April 11, 2005.
ADDRESSES: Comments may be
submitted electronically, by mail, by
facsimile, or through hand delivery/
courier. Follow the detailed instructions
as provided in Unit I.B of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT: Ms.
Rajani Joglekar, Office of Radiation and
Indoor Air, (202) 343—-9462. You can
also call EPA’s toll-free WIPP
Information Line, 1-800—331-WIPP or
visit our Web site at http://www.epa/
gov/radiation/wipp.

SUPPLEMENTARY INFORMATION:
I. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. OAR-2005-0080.
The official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Air and
Radiation Docket in the EPA Docket
Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
These documents are also available for
review in paper form at the official EPA
Air Docket in Washington, DG, Docket
No. A-98-49, Category II-A2, and at the
following three EPA WIPP informational

docket locations in New Mexico: in
Carlsbad at the Municipal Library,
Hours: Monday—Thursday, 10 a.m.—9
p-m., Friday—Saturday, 10 a.m.—6 p.m.,
and Sunday 1 p.m.-5 p.m.; in
Albuquerque at the Government
Publications Department, Zimmerman
Library, University of New Mexico,
Hours: vary by semester; and in Santa
Fe at the New Mexico State Library,
Hours: Monday-Friday, 9 a.m.—5 p.m.
As provided in EPA’s regulations at 40
CFR Part 2, and in accordance with
normal EPA docket procedures, if
copies of any docket materials are
requested, a reasonable fee may be
charged for photocopying.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select ““search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit I.B. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public

viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket visit EPA
Dockets online or see 67 FR 38102, May
31, 2002.

B. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, by facsimile, or
through hand delivery/courier. To
ensure proper receipt by EPA, identify
the appropriate docket identification
number in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked ‘““late.”
EPA is not required to consider these
late comments. However, late comments
may be considered if time permits.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
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is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,” and “EPA
Dockets.” Once in the system, select
“search,” and then key in Docket ID No.
OAR-2005—-0080. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to a-and-r-
docket@epa.gov, Attention Docket ID
No. OAR-2005-0080. In contrast to
EPA’s electronic public docket, EPA’s e-
mail system is not an “‘anonymous
access” system. If you send an e-mail
comment directly to the Docket without
going through EPA’s electronic public
docket, EPA’s e-mail system
automatically captures your e-mail
address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
public docket, and made available in
EPA’s electronic public docket.

2. By Mail. Send your comments to:
EPA Docket Center (EPA/DC), Air and
Radiation Docket, Environmental
Protection Agency, EPA West, Mail
Code 6102T, 1200 Pennsylvania
Avenue, N.W., Washington, DC 20460.
Attention Docket ID No. OAR-2005—
0080.

3. By Hand Delivery or Courier.
Deliver your comments to: Air and
Radiation Docket, EPA Docket Center,
(EPA/DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC, Attention Docket ID No. OAR—
2005—0080. Such deliveries are only
accepted during the Docket’s normal
hours of operation as identified in Unit
LA.1.

4. By Facsimile. Fax your comments
to: (202) 566—1741, Attention Docket ID.
No. OAR-2005-0080.

C. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

II. Background

DOE is developing the WIPP near
Carlsbad in southeastern New Mexico as
a deep geologic repository for disposal
of TRU radioactive waste. As defined by
the WIPP Land Withdrawal Act (LWA)
of 1992 (Pub. L. 102-579), as amended
(Pub. L. 104-201), TRU waste consists
of materials containing elements having
atomic numbers greater than 92 (with
half-lives greater than twenty years), in
concentrations greater than 100
nanocuries of alpha-emitting TRU
isotopes per gram of waste. Much of the
existing TRU waste consists of items
contaminated during the production of
nuclear weapons, such as rags,
equipment, tools, and sludges.

On May 13, 1998, EPA announced its
final compliance certification decision
to the Secretary of Energy (published
May 18, 1998, 63 FR 27354). This
decision stated that the WIPP will
comply with EPA’s radioactive waste
disposal regulations at 40 CFR Part 191,
Subparts B and C.

The final WIPP certification decision
includes conditions that (1) prohibit
shipment of TRU waste for disposal at
WIPP from any site other than the Los
Alamos National Laboratory (LANL)
until the EPA determines that the site
has established and executed a quality
assurance program, in accordance with
§§194.22(a)(2)(i), 194.24(c)(3), and
194.24(c)(5) for waste characterization
activities and assumptions (Condition 2
of Appendix A to 40 CFR Part 194); and
(2) prohibit shipment of TRU waste for

disposal at WIPP from any site other
than LANL until the EPA has approved
the procedures developed to comply
with the waste characterization
requirements of § 194.22(c)(4)
(Condition 3 of Appendix A to 40 CFR
Part 194). The EPA’s approval process
for waste generator sites is described in
§194.8. As part of EPA’s decision-
making process, the DOE is required to
submit to EPA appropriate
documentation of quality assurance and
waste characterization programs at each
DOE waste generator site seeking
approval for shipment of TRU
radioactive waste to WIPP. In
accordance with § 194.8, EPA has
placed this documentation in the
official Air Docket in Washington, DC,
and informational dockets in the State
of New Mexico for public review and
comment.

EPA will perform an inspection of the
Idaho National Engineering and
Environmental Laboratory (INEEL)
Advanced Mixed Waste Treatment
Project (AMWTP)’s technical program
for waste characterization in accordance
with Condition 3 of the WIPP
certification. We will evaluate the
adequacy, implementation, and
effectiveness of technical processes
related to the AMWTP’s TRU waste
characterization and certification
activities. The elements of 40 CFR 194.8
waste characterization to be inspected
are: (1) Acceptable knowledge (AK),
nondestructive assay (NDA), and the
WIPP Waste Information System
(WWIS) for the purpose of confirming
processes used to characterize CH TRU
debris (compressed) waste; and, (2) the
WWIS for characterizing CH TRU solid
waste. The inspection is scheduled to
take place the week of February 28,
2005.

EPA has placed DOE documents
pertinent to the inspection in the public
docket described in ADDRESSES. These
include: (1) INEEL Advanced Mixed
Waste Treatment Project Certification
Plan for Contact-Handled Transuranic
Waste, MP-TRUW-8.1, Revision 7, and
(2) INEEL Advanced Mixed Waste
Treatment Project Quality Assurance
Project Plan, MP-TRUW-8.2, Revision
3. The documents have been placed in
Docket A—98-49, Category II-A2, and
can also be found online in EPA’s
EDOCKET OAR-2005-0080. In
accordance with 40 CFR 194.8, as
amended by the final certification
decision, EPA is providing the public 30
days to comment on these documents.

If EPA determines as a result of the
inspection that the proposed processes
and programs at INEEL/AMWTP
adequately control the characterization
of transuranic waste, we will notify DOE
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by letter and place the letter in the
official Air Docket in Washington, DC,
as well as in the informational docket
locations in New Mexico. A letter of
approval will allow DOE to ship
transuranic waste characterized by the
approved processes from INEEL/
AMWTP to the WIPP. The EPA will not
make a determination of compliance
prior to the inspection or before the 30-
day comment period has closed.
Information on the certification decision
is filed in the official EPA Air Docket,
Docket No. A—93-02 and is available for
review in Washington, DC, and at three
EPA WIPP informational docket
locations in New Mexico. The dockets
in New Mexico contain only major
items from the official Air Docket in
Washington, DC, plus those documents
added to the official Air Docket since
the October 1992 enactment of the WIPP
LWA.

Dated: March 3, 2005.
Robert Brenner,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 05—4713 Filed 3-9-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22
[WT Docket No. 04-435; FCC 04-288]

Facilitating the Use of Cellular
Telephones and Other Wireless
Devices Aboard Airborne Aircraft

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission proposes to replace or relax
the ban on the airborne usage of 800
MHz cellular handsets as well as
proposes other steps to facilitate the use
of wireless handsets and devices,
including those used for broadband
applications, on airborne aircraft in
appropriate circumstances. These
actions should benefit consumers by
adding to future and existing air-ground
communications options that will
provide greater access for mobile voice
and broadband services while airborne.
DATES: Comments are due on or before
April 11, 2005, and reply comments are
due May 9, 2005.

FOR FURTHER INFORMATION CONTACT: Guy
Benson, Mobility Division, Wireless
Telecommunications Bureau, at 202—
418-2946 or via e-mail at
Guy.Benson@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Notice
of Proposed Rulemaking (NPRM), FCC
04-288, in WT Docket No. 04-435,
adopted December 15, 2004, and
released February 15, 2005. The full text
of this document is available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, 445 12th St., SW.,
Room CY-A257, Washington, DC 20554.
The complete text may be purchased
from the Commission’s duplicating
contractor: Best Copy & Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 800—
378-3160, facsimile 202—488-5563, or
via e-mail at fec@bcpiweb.com. The full
text may also be downloaded at:
http://www.fcc.gov. Alternative formats
are available to persons with disabilities
by contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
Brian.Millin@fcc.gov.

I. Synopsis of the Notice of Proposed
Rulemaking

1. In this Notice of Proposed
Rulemaking, we propose to replace or
relax our ban on airborne usage of 800
MHz cellular handsets as well as
propose other steps to facilitate the use
of wireless handsets and devices,
including those used for broadband
applications, on airborne aircraft in
appropriate circumstances.

2.1In 1991, the Commission adopted
its prohibition on using 800 MHz
cellular phones while airborne. The rule
prevents the airborne use of cellular
phones carried onboard by passengers
or crew members, as well as use of
cellular equipment that might be
installed permanently, on both private
and commercial aircraft. The ban was
adopted in order to guard against the
threat of harmful interference from
airborne use of cellular phones to
terrestrial cellular networks. While
Personal Communications Services
(PCS) under part 24 and Wireless
Communications Services (WCS) under
part 27 are not subject to an airborne use
prohibition by Commission rules,
regulations promulgated by the Federal
Aviation Administration (FAA) prohibit
the use of all types of mobile
telephones, as well as other portable
electronic devices (PEDs), on aircraft,
unless the aircraft operator has
determined that the use of the PED
(including mobile/cellular telephones)
will not interfere with the aircraft’s
aviation navigation and communication
systems. Thus, while our objective is to
relax or remove the Commission’s
prohibition on the airborne use of
cellular telephones, any steps we

ultimately take will leave the use of
personal electronic devices (including
cellular and other wireless handsets)
aboard aircraft subject to the rules and
policies of the FAA and aircraft
operators.

3. We believe that allowing the use of
wireless handsets during flight has the
potential to benefit homeland security,
business, and consumers by adding to
future and existing air-ground
communications options, including
broadband applications. We thus
believe that the removal or modification
of the Commission’s cellular airborne
prohibition will benefit public safety
and homeland security personnel in
need of an air-to-ground
communications link in case of an
emergency situation. It should also
provide enhanced flexibility for service
providers to meet the increasing
demand for access to mobile telephone
and mobile data services and encourage
the deployment of innovative and
efficient communications technologies
and applications. Because of these
potential benefits, we tentatively
conclude that our current blanket
prohibition on airborne cellular use
should be modified, and we seek
comment on ways to ensure that this
can be accomplished without creating
the potential for harmful interference to
terrestrial cellular networks. We believe
that taking action that will lead to more
opportunities for service and less
regulation for cellular licensees, yet
which guards against harmful
interference to terrestrial wireless
communications, serves the public
interest.

4. Accordingly, we believe that
section 22.925 of our rules should be
replaced with a more flexible policy,
and we seek comment on whether the
proposals detailed below are
appropriate substitutes for the current
ban on airborne cellular use.

A. Use of Wireless Handsets Controlled
by Onboard Pico Cells

5. One promising technological
approach that could support non-
interfering airborne use of wireless
handsets is to control handset operation
through use of airborne “pico cells.” In
effect, an airborne pico cell is a low
power cellular base station installed in
the aircraft for the purpose of
communicating with (and controlling
the operations of) cellular handsets or
other cellular devices brought on the
aircraft by passengers and crew. Thus, a
pico cell is analogous to an in-building
wireless system (like those used in large
buildings, malls, etc.) for use in the
aircraft. The cellular signal travels from
the cellular handset to the pico cell,
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which then relays the call to the ground
via a separate air-to-ground link, e.g.,
via a satellite band or the 800 MHz Air-
Ground band.

6. The pico cell concept has the
potential to address concerns of
interference from airborne handsets to
terrestrial cellular base stations because
the pico cell would not use the cellular
band to provide the air-ground link
between the pico cell and the public
switched telephone network or the
Internet. Instead, airborne use of cellular
frequencies would be limited to
communication inside the aircraft
between the cellular handset and the
pico cell, while the air-ground link
would be provided on a non-cellular
band that would not threaten
interference to terrestrial-based cellular
networks. In addition, interference to
terrestrial cellular stations would be
prevented because the airborne pico cell
would minimize handset power levels
by instructing handsets to operate at
their lowest power setting. In contrast,
without a ready pico cell on the aircraft,
airborne handsets would normally
operate at their highest power setting in
an attempt to reach base stations located
far away on the ground, potentially
causing interference to terrestrial
cellular networks. Consequently, we
also seek comment on whether we
would need to mandate that the pico
cell cover a specific set of technologies
so that all handsets on board aircraft are
controlled by the pico cell.

7. The ability of pico cells to
minimize handset power levels thus
may enable us to remove or relax
section 22.925. Accordingly, we propose
to permit cellular handsets to be used in
airborne aircraft so long as they are
operating under control of a pico cell
(installed in accordance with FAA
rules) that will instruct the handsets to
operate at a sufficiently low power
setting so as to not interfere with
airborne or terrestrial systems. We ask
commenters whether we should adopt
technical rules regarding the onboard
operation of pico cells using 800 MHz
cellular spectrum. For example, if an
airborne pico cell were to fail, how
should our regulations address the risk
of airborne cell phones beginning to
search for a terrestrial base station and
transmitting at maximum power? We
seek comment generally on the viability
of this and other potential technological
advancements, and we solicit any other
ideas or suggestions that commenters
believe would increase flexibility for
cellular licensees, while avoiding
interference to airborne and terrestrial
systems. Although we are mainly
concerned with potential interference to
terrestrial systems, we also recognize

the aviation safety concerns that form
the basis of the FAA’s prohibition on
mobile phone use. Consequently, we ask
commenters to address whether we
should adjust the Commission’s
permissible out-of-band and spurious
emission limits on cellular handsets in
order to ensure that aircraft systems are
not affected by unwanted emission from
cell phones.

8. We also ask that commenters
address the issue of who should have
rights to operate on 800 MHz cellular
spectrum in an airborne pico cell
environment. As a threshold matter, we
propose that cellular licensees should
have the right to operate pico cell
systems on their licensed frequencies.
Because, however, such pico cell
operations would be airborne and
transitory, rather than permanently
located in any particular licensee’s
terrestrial service area, and in principle
would access a wide range of cellular
frequencies, we seek comment on how
these rights should be apportioned or
shared among such licensees. We also
seek comment as to how interference
protection would be provided to
terrestrial operations. As one example of
how this might work, any 800 MHz
cellular licensee, regardless of the
location of their service area and the
flight path of the aircraft, would be
authorized to install a pico cell that
operates on these frequencies within the
aircraft. Under this approach, the
cellular licensee would be responsible
for the proper operation of the pico cell
and would be in a position to remedy
any interference to ground systems.
Similarly, a group of licensees might
operate the pico cell.

9. We also seek comment on whether
any parties besides, or in addition to,
cellular licensees should have rights to
airborne use of this spectrum—either
under a secondary market arrangement
(e.g., a spectrum lease)—or under a
separate authorization. For example,
should the owner of a particular aircraft
be able to install and operate a pico cell
without leasing spectrum usage rights or
partnering with a cellular carrier?
Should a third party, other than the
aircraft operator, be authorized to install
and operate the pico cell? If we adopted
a third party approach, what should the
parameters or extent of such third party
rights be, and what interference
protection obligations would such third
parties have to terrestrial cellular
licensees? Should such rights be granted
solely on a secondary basis to that of
terrestrial cellular systems in order to
ensure that terrestrial cellular systems
are protected from interference?

10. We also ask that commenters
address whether pico cells should be

individually licensed or subject to some
form of “blanket” license or individual
registration. Under any of these pico cell
scenarios, we stress that protecting
terrestrial cellular systems from harmful
interference remains a paramount
concern. We also believe that to ensure
that terrestrial cellular systems can
obtain prompt relief in the event of
harmful interference from airborne
operations, our rules should provide for
clear identification of the particular
entity or entities responsible for
airborne pico cell operations, as well as
for complying with other Commission
rules and policies relating to airborne
use of cellular frequencies.

11. In addition, we seek comment on
whether the pico cell proposal outlined
above should apply to part 90
operations, or some subset of part 90
consumer equipment (such as consumer
handsets operated by SMR licensees),
which is subject to a separate airborne
limitation for part 90 land mobile
(including SMR) handsets that impacts
operation of many consumer devices
such as those operated by Nextel.
Although the current part 90 technical
and operational limitations are more
permissive than the current 800 MHz
cellular ban, our proposal would
represent additional flexibility for
airborne part 90 operation.

12. Similarly, we seek comment
whether, and the extent to which, our
pico cell proposal should apply to part
24 and part 27 services. In this
connection, we note that many
telephones today are dual band phones,
capable of operating in both cellular and
PCS frequencies. We ask that
commenters address whether this
should affect our decision here.
Although there is currently no
Commission limitation on operation of
part 24 PCS or part 27 WCS devices in
airborne aircraft, they are subject to
FAA restrictions on PEDs, and as a
result, the airborne use of part 24 and
part 27 devices, as well as the effect of
such use on terrestrial systems, have
generally not been at issue. We seek
comment, however, on whether it
would be beneficial to adopt rules for
pico cell operations in part 24 and part
27 bands in the event that the FAA
modifies its policies. Keeping in mind
our goals of increased flexibility and
interference-free operations, would
adopting such rules unnecessarily
reduce the flexibility afforded to
licensees in these bands, or would it
provide a useful framework for the
development of airborne applications in
these bands to the extent technical and
business considerations dictate?
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B. Other Airborne Uses of 800 MHz
Cellular Spectrum

13. We also seek comment on ways
that the 800 MHz cellular spectrum
might be used as a communications
pipe between airborne aircraft and the
ground. We believe that it is possible to
achieve the goal of increasing flexibility
for cellular licensees without exposing
terrestrial-based cellular networks to
harmful interference. In this connection,
we note that cellular infrastructure has
changed greatly since 1991 when the
airborne cellular use ban was first
adopted and that promising technical
innovations have occurred in the areas
of power control, filter design, and
antenna design that may assist the
industry in resolving potential
interference without a Commission-
mandated ban on airborne use.
Therefore, we seek comment on the
possibility of relying on a long-term,
industry-initiated solution to govern
airborne use.

14. More particularly, we seek
comment on whether the prohibition on
airborne cellular use could be replaced
by an industry-developed standard that
would allow 800 MHz cellular licensees
to offer airborne cellular service in
accordance with a set of technical and
operational limitations widely agreed to
by the affected licensees. We believe
that licensees have a strong incentive to
develop such standards because of the
flexibility in deployment and service
offerings that airborne services could
bring. We also note that organizations
such as the Telecommunications
Industry Association and the Electronic
Industries Alliance have led, and
continue to lead, successful efforts to
develop technical and operational
standards for introduction of new and
additional technologies and services
into already occupied spectrum by
industry consensus, as opposed to
government mandate. Should such
consensus be reached with respect to
airborne cellular operations, we would
independently evaluate the standard
and modify our rules and policies
regarding airborne cellular use
accordingly. Commenters should
discuss the difficulties, as well as any
solutions, to this approach. Commenters
should also offer any other suggestions
as to how the industry, rather than the
Commission, can develop a regime that
enables interference-free airborne
cellular use.

15. In addition to the foregoing, we
request comment on whether we should
allow any cellular licensee to provide
cellular service to airborne units on a
secondary basis, subject to a set of
conservative technical limitations. We

believe that the potential for harmful
interference to terrestrial networks can
be successfully managed by a
combination of technical limitations,
including low power operation, use of
directional or “smart” antennas, and
diversity in antenna polarization. In this
connection, we believe the record
demonstrates that airborne
transmissions at or below 0 dBm (1
milliWatt) power to the airborne
antenna input are generally
undetectable by ordinary cellular
terrestrial base stations under all
circumstances. We thus believe that the
cellular service proposed here should be
subject to specific, conservative
technical criteria so that the transmitter
power at the input to the airborne
antenna is limited to 0 dBm (1
milliWatt). Although such a
conservative power limit is sure to
prevent harmful interference to
terrestrial base stations, it may not be
sufficient to facilitate real-world air-to-
ground communications. Therefore, we
propose that if directional or smart
antennas, or diversity in antenna
polarization is used, the 0 dBm limit
may be increased by the amount of
isolation provided by such methods.

16. We seek comment on how to
quantify the effect of different types of
isolation. For example, if cross-
polarization isolation is employed, how
much greater than 0 dBm should be
allowed? Are there quantifiable factors
already being employed in the industry?
Or, do commenters believe that any
isolation factor should be determined on
a case-by-case basis? If so, commenters
are requested to suggest any guiding
principles that would aid our analysis
and expedite consideration and
agreement upon such isolation factors.
In seeking to optimize the secondary use
contemplated under this proposal, we
also ask that commenters address
whether we should limit the amount of
cellular spectrum that may be used for
secondary air-to-ground operations, as
well as whether the number of
secondary users should be limited. We
note that this proposal is currently
limited to 800 MHz cellular spectrum
because the record in this proceeding
has focused on the 800 MHz band. If
commenters believe that it is
appropriate to include other spectrum
bands and services, they should provide
technical data in support.

17. We believe that this approach may
increase the opportunities for carriers to
offer, and the general public to receive,
airborne cellular services and thereby
result in concomitant benefits for both
licensees and consumers. We seek
comment on this proposal and ask
whether there are any other technical or

operational rules that we might adopt
that will further the goal of enabling
airborne cellular service on a secondary
basis, as described here, that will not
cause harmful interference to cellular
terrestrial stations and/or users.

II. Procedural Matters

A. Initial Regulatory Flexibility Analysis

18. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in this
Notice of Proposed Rulemaking. Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Notice of Proposed Rulemaking
provided in paragraph 27 of the item.
The Commission will send a copy of the
Notice of Proposed Rulemaking,
including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the Notice of Proposed
Rulemaking and IRFA (or summaries
thereof) will be published in the Federal
Register.

1. Need for, and Objectives of, the
Proposed Rules

19. In this Notice of Proposed
Rulemaking, we propose to replace or
relax the ban on airborne usage of 800
MHz cellular handsets as well as
propose other steps to facilitate the use
of wireless handsets and devices,
including those used for broadband
applications, on airborne aircraft in
appropriate circumstances. Section
22.925 of the Commission’s rules
currently prohibits the airborne use of
800 MHz cellular telephones, including
the use of such phones on commercial
and private aircraft. We believe that
allowing controlled use of cellular
handsets and other wireless devices in
airborne aircraft will promote homeland
security and will benefit consumers by
adding to future and existing air-ground
communications options that will
provide greater access for mobile voice
and broadband services during flight.

20. In particular, this Notice of
Proposed Rulemaking proposes to
permit the airborne operation of
standard, “off the shelf” wireless
handsets so long as the handsets are
operating at their lowest power setting
under control of a “pico cell” located on
the aircraft. It also seeks comment on
ways that the 800 MHz cellular
spectrum could be used to provide a
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communications “pipe” between
airborne aircraft and the ground. In this
connection, we seek comment on
whether the prohibition on airborne
cellular use could be replaced by an
industry-developed standard that would
guard against harmful interference to
airborne and terrestrial systems through
appropriate technical and operational
limitations. Finally, this Notice of
Proposed Rulemaking seeks comment
on whether to amend our rules to allow
cellular licensees to provide service on
a secondary basis to airborne units
subject to technical limitations aimed at
preventing harmful interference to
airborne and terrestrial cellular systems.

2. Legal Basis

21. This action is taken under sections
1, 4(i), 11, and 303(r) and (y), 308, 309,
and 332 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
161, 303(x), (y), 308, 309, and 332.

3. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

22. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

23. In this section, we further describe
and estimate the number of small entity
licensees and regulatees that may be
affected by our action. The most reliable
source of information regarding the total
numbers of certain common carrier and
related providers nationwide, as well as
the number of commercial wireless
entities, appears to be the data that the
Commission publishes in its Trends in
Telephone Service report. The SBA has
developed small business size standards
for wireline and wireless small
businesses within the three commercial
census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, we
discuss the total estimated numbers of

small businesses that might be affected
by our actions.

24. Cellular Licensees. The SBA has
developed a small business size
standard for wireless firms within the
broad economic census category
“Cellular and Other Wireless
Telecommunications.” Under this SBA
category, a wireless business is small if
it has 1,500 or fewer employees. For the
census category Cellular and Other
Wireless Telecommunications firms,
Census Bureau data for 1997 show that
there were 977 firms in this category,
total, that operated for the entire year.
Of this total, 965 firms had employment
of 999 or fewer employees, and an
additional 12 firms had employment of
1,000 employees or more. Thus, under
this category and size standard, the great
majority of firms can be considered
small. According to the most recent
Trends in Telephone Service data, 719
carriers reported that they were engaged
in the provision of cellular service,
personal communications service, or
specialized mobile radio telephony
services, which are placed together in
the data. We have estimated that 294 of
these are small, under the SBA small
business size standard.

25. Lower 700 MHz Band Licenses.
We adopted criteria for defining three
groups of small businesses for purposes
of determining their eligibility for
special provisions such as bidding
credits. We have defined a small
business as an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. A very small business is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. Additionally, the lower 700
MHz Service has a third category of
small business status that may be
claimed for Metropolitan/Rural Service
Area (MSA/RSA) licenses. The third
category is entrepreneur, which is
defined as an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these small size standards. An auction
of 740 licenses (one license in each of
the 734 MSAs/RSAs and one license in
each of the six EAGs) commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business or
entrepreneur status and won a total of
329 licenses. A second auction

commenced on May 28, 2003, and
closed on June 13, 2003, and included
256 licenses: 5 EAG licenses and 476
CMA licenses. Seventeen winning
bidders claimed small or very small
business status and won sixty licenses,
and nine winning bidders claimed
entrepreneur status and won 154
licenses.

26. Upper 700 MHz Band Licenses.
The Commission released a Report and
Order authorizing service in the upper
700 MHz band. This auction, previously
scheduled for January 13, 2003, has
been postponed.

27. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These standards
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small” or “very small”” businesses.
Subsequent events, concerning Auction
305, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant. In addition, we note that, as
a general matter, the number of winning
bidders that qualify as small businesses
at the close of an auction does not
necessarily represent the number of
small businesses currently in service. In
addition, the Commission does not
generally track subsequent business size
unless, in the context of assignments or
transfers, unjust enrichment issues are
implicated.
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28. Narrowband PCS. The
Commission held an auction for
Narrowband PCS licenses that
commenced on July 25, 1994, and
closed on July 29, 1994. A second
commenced on October 26, 1994 and
closed on November 8, 1994. For
purposes of the first two Narrowband
PCS auctions, “small businesses” were
entities with average gross revenues for
the prior three calendar years of $40
million or less. Through these auctions,
the Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order. A “‘small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. A third auction commenced
on October 3, 2001 and closed on
October 16, 2001. Here, five bidders
won 317 (MTA and nationwide)
licenses. Three of these claimed status
as a small or very small entity and won
311 licenses. A fourth auction
commenced on September 24, 2003 and
closed on September 29, 2003. Here,
four bidders 48 licenses. Four of these
claimed status as a very small entity and
won 48 licenses. Finally, a fifth auction
commenced on September 24, 2003 and
closed on September 25, 2003. Here, one
bidder won five licenses. That bidder
claimed status as a very small entity.

29. Specialized Mobile Radio (SMR).
The Commission awards “small entity”
bidding credits in auctions for SMR
geographic area licenses in the 800 MHz
and 900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years. The Commission awards ‘“‘very
small entity” bidding credits to firms
that had revenues of no more than $3
million in each of the three previous
calendar years. The SBA has approved
these small business size standards for
the 900 MHz Service. The Commission
has held auctions for geographic area
licenses in the 800 MHz and 900 MHz
bands. The 900 MHz SMR auction began
on December 5, 1995, and closed on
April 15, 1996. Sixty bidders claiming
that they qualified as small businesses
under the $15 million size standard won

263 geographic area licenses in the 900
MHz SMR band. The 800 MHz SMR
auction for the upper 200 channels
began on October 28, 1997, and was
completed on December 8, 1997. Ten
bidders claiming that they qualified as
small businesses under the $15 million
size standard won 38 geographic area
licenses for the upper 200 channels in
the 800 MHz SMR band. A second
auction for the 800 MHz band was held
on January 10, 2002 and closed on
January 17, 2002 and included 23 BEA
licenses. One bidder claiming small
business status won five licenses.

30. The auction of the 1,050 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven bidders won
108 geographic area licenses for the
General Category channels in the 800
MHz SMR band qualified as small
businesses under the $15 million size
standard. In an auction completed on
December 5, 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were sold. Of the 22 winning bidders,
19 claimed “small business” status and
won 129 licenses. Thus, combining all
three auctions, 40 winning bidders for
geographic licenses in the 800 MHz
SMR band claimed status as small
business.

31. In addition, there are numerous
incumbent site-by-site SMR licensees
and licensees with extended
implementation authorizations in the
800 and 900 MHz bands. We do not
know how many firms provide 800 MHz
or 900 MHz geographic area SMR
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. We
assume, for purposes of this analysis,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that small business size
standard is established by the SBA.

32. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission defined “‘small business”
for the wireless communications
services (WCS) auction as an entity with
average gross revenues of $40 million
for each of the three preceding years,
and a ‘“very small business” as an entity
with average gross revenues of $15
million for each of the three preceding
years. The SBA has approved these
definitions. The FCC auctioned
geographic area licenses in the WCS
service. In the auction, which

commenced on April 15, 1997 and
closed on April 25, 1997, there were
seven bidders that won 31 licenses that
qualified as very small business entities,
and one bidder that won one license
that qualified as a small business entity.
An auction for one license in the 1670—
1674 MHz band commenced on April
30, 2003 and closed the same day. One
license was awarded. The winning
bidder was not a small entity.

4. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

33. The Notice of Proposed
Rulemaking does not propose any
reporting, recordkeeping or compliance
requirements. However, we seek
comment on what, if any, requirements
may arise as a result of our discussion
in the Notice of Proposed Rulemaking.

5. Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

34.The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (among others): (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

35. Regarding our proposal to allow
pico cells to control 800 MHz cellular
telephones while airborne, we
anticipate no adverse impact on small
businesses. Currently, cellular
telephone use is prohibited by section
22.925 of our rules. Relaxing or
removing this restriction will generally
result in increased opportunities for all
sorts of businesses, including small
businesses.

36. More specifically, we propose to
grant cellular licensees authority to
operate pico cell systems on their
licensed frequencies. In the event that
we ultimately determine that eligibility
should be limited solely to cellular
licensees, we recognize that other
entities, including small business
entities, would not be able to take
advantage of the increased market
opportunities for air-to-ground voice
service. Cellular small business
licensees, however, would benefit from
increased flexibility and increased
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ability to offer services. As an
alternative approach, we seek comment
in this NPRM as to whether the rights
to operate such systems should be
available to other (non-cellular) entities.
Should we determine that the public
interest would be served by opening up
eligibility, small businesses that are not
cellular licensees could benefit from
increased market opportunities.

37. Similarly, we seek comment on
whether our pico cell proposal should
apply to non-cellular operations under
parts 24 (PCS), 27 (WCS), and 90 (SMR
and other land mobile radio) of our
rules. Regarding licensees regulated
under parts 24 and 27, there is currently
no Commission rule restricting airborne
use of wireless handsets. Consequently,
on one hand, if we were to include these
services in our proposal, it could be
construed that the flexibility of all
licensees, including small businesses,
would be reduced. On the other hand,
mobile units covered under these
licenses are currently prohibited by the
FAA to be used in aircraft while
airborne. We also note that such devices
may not be able to connect with ground
stations above certain altitudes due to
the great distances. Accordingly, to the
extent that this proceeding leads to the
permissible and viable airborne
operation of wireless devices using part
24 and part 27 spectrum, we believe all
entities could benefit. Regarding land
mobile licensees under part 90, our
rules limit the airborne use of mobile
units. Our proposal to relax these
limitations will, therefore, result in
increased opportunities for both large
and small businesses.

38. We also seek comment on the
practicality of an industry-initiated
agreement that sets forth technical and
operational standards that would allow
cellular carriers to provide air-to-ground
services while ensuring no harmful
interference to terrestrial cellular
systems. We believe that no adverse
impact on small entities would result
from such an industry consensus. To the
contrary, small businesses will be able
to participate in the industry-initiated
process and take advantage of increased
opportunities to offer service to aircraft.

39. Finally, regarding our decision to
seek comment on whether cellular
licensees should be able to offer service
to airborne wireless units on a
secondary basis, subject to conservative
technical and operational rules, we
anticipate no adverse impact on small
entities. In fact, were we to ultimately
adopt rules contemplated by this policy,
small businesses would benefit from
increased opportunities and flexibility
to serve their clients.

6. Federal Rules That May Duplicate,
Overlap or Conflict With the Proposed
Rules

40. 14 CFR 91.21, 121.306, 125.204,
and 135.144.

B. Initial Paperwork Reduction Act of
1995 Analysis

41. This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “‘for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

42. Pursuant to applicable procedures
set forth in §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on or before April 11, 2005,
and reply comments are due May 9,
2005. Comments and reply comments
should be filed in WT Docket No. 04—
435. All relevant and timely comments
will be considered by the Commission
before final action is taken in this
proceeding.

43. Comments may be filed either by
filing electronically, such as by using
the Commission’s Electronic Comment
Filing System (ECFS), or by filing paper
copies. Parties are strongly urged to file
their comments using ECFS (given
recent changes in the Commission’s
mail delivery system). Comments filed
through the ECFS can be sent as an
electronic file via the Internet to
http://www.fcc.gov/e-file/ecfs.html.
Only one copy of an electronic
submission must be filed. In completing
the transmittal screen, the electronic
filer should include its full name, Postal
Service mailing address, and the
applicable docket or rulemaking
number, WT Docket No. 04—435. Parties
also may submit comments
electronically by Internet e-mail. To
receive filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “‘get form <your e-mail
address>.” A sample form and
directions will be sent in reply.

44. Parties who choose to file by
paper may submit such filings by hand
or messenger delivery, by U.S. Postal
Service mail (First Class, Priority, or
Express Mail), or by commercial
overnight courier. Parties must file an
original and four copies of each filing in
WT Docket No. 04—435. Parties that
want each Commissioner to receive a

personal copy of their comments must
file an original plus nine copies. If paper
filings are hand-delivered or messenger-
delivered for the Commission’s
Secretary, they must be delivered to the
Commission’s contractor at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002—4913. To receive
an official “Office of the Secretary” date
stamp, documents must be addressed to
Marlene H. Dortch, Secretary, Federal
Communications Commission. (The
filing hours at this facility are 8 a.m. to
7 p.m.) If paper filings are submitted by
mail though the U.S. Postal Service
(First Class mail, Priority Mail, and
Express Mail), they must be sent to the
Commission’s Secretary, Marlene H.
Dortch, Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. If paper filings are submitted by
commercial overnight courier (i.e., by
overnight delivery other than through
the U.S. Postal Service), such as by
Federal Express or United Parcel
Service, they must be sent to the
Commission’s Secretary, Marlene H.
Dortch, Federal Communications
Commission, Office of the Secretary,
9300 East Hampton Drive, Capitol
Heights, MD 20743. (The filing hours at
this facility are 8 a.m. to 5:30 p.m.)

45. Parties may also file with the
Commission some form of electronic
media submission (e.g., diskettes, CDs,
tapes, etc.) as part of their filings. In
order to avoid possible adverse affects
on such media submissions (potentially
caused by irradiation techniques used to
ensure that mail is not contaminated),
the Commission advises that they
should not be sent through the U.S.
Postal Service. Hand-delivered or
messenger-delivered electronic media
submissions should be delivered to the
Commission’s contractor at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002-4913. Electronic
media sent by commercial overnight
courier should be sent to the
Commission’s Secretary, Marlene H.
Dortch, Federal Communications
Commission, Office of the Secretary,
9300 East Hampton Drive, Capitol
Heights, MD 20743.

46. Regardless of whether parties
choose to file electronically or by paper,
they should also send one copy of any
documents filed, either by paper or by
e-mail, to each of the following: (1) Best
Copy & Printing, Inc., Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, facsimile (202)
488-5563, or e-mail at http://
www.fcc@bcpiweb.com; and (2) Guy
Benson, Mobility Division, Wireless
Telecommunications Bureau, 445 12th
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Street, SW., Washington, DC 20554, or
e-mail at Guy.Benson@fcc.gov.

47. Comments, reply comments, and
ex parte submissions will be available
for public inspection during regular
business hours in the FCC Reference
Information Center, Federal
Communications Commission, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. These
documents also will be available
electronically at the Commission’s
Disabilities Issues Task Force Web site,
http://www.fcc.gov/dtf, and from the
Commission’s Electronic Comment
Filing System. Documents are available
electronically in ASCII text, Word 97,
and Adobe Acrobat. Copies of filings in
this proceeding may be obtained from
Best Copy & Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (800)
378-3160, facsimile (202) 488—-5563, or
via e-mail at http://
www.fcc@bcpiweb.com. This document
is also available in alternative formats
(computer diskette, large print, audio
cassette, and Braille). Persons who need
documents in such formats may contact
Brian Millin at (202) 418-7426, TTY
(202) 418-7365, Brian.Millin@fcc.gov, or
send an e-mail to access@fcc.gov.

C. Ex Parte Rules Regarding the
NRPM—Permit-But-Disclose Comment
Proceeding

48. With regard to the NRPM, this is
a permit-but-disclose notice and
comment rule making proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in Commission rules. See
generally 47 CFR 1.1202, 1.1203, and
1.1206.

III. Ordering Clauses

49. Pursuant to the authority
contained in sections 1, 4(i), 11, and
303(r) and (y), 308, 309, and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 161,
303(r), (v), 308, 309, and 332, this
Notice of Proposed Rulemaking is
hereby adopted.

50. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, will send a copy of
this Notice of Proposed Rulemaking,
including the IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 22

Communications common carriers,
Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Proposed Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 22 as follows:

PART 22—PUBLIC MOBILE SERVICES

1. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 222, 303, 309,
and 332.

2. Section 22.925 is revised to read as
follows:

§22.925 Prohibition on airborne operation
of cellular telephones.

(a) Cellular devices installed in or
carried aboard airplanes, balloons or
any other type of aircraft must not be
operated and must be turned off while
such aircraft are airborne (not touching
the ground) unless as specified in
paragraph (b) of this section. Unless
measures are implemented aboard
aircraft in accordance with paragraph
(b), the following notice must be posted
on or near each cellular device installed
in any aircraft:

“The use of cellular telephones while
this aircraft is airborne is prohibited by
FCC rules, and the violation of this rule
could result in suspension of service
and/or a fine. The use of cellular
telephones on this aircraft is also subject
to FAA regulations.”

(b) Devices using 800 MHz cellular
frequencies may be operated on airborne
aircraft only if such devices are operated
in a manner that will not cause
interference to terrestrial cellular
systems. Airborne operation of cellular
devices is permissible only if operation
of these devices is under the control of
onboard equipment specifically
designed to mitigate such interference.

Note to § 22.925: The FAA independently
prohibits the use of personal electronic
devices, including cellular devices, unless an
aircraft operator has determined that use of
those devices does not cause interference to
an aircraft’s aviation navigation and
communications systems.

[FR Doc. 05—-4725 Filed 3—-9-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 050303056—-5056—01; 1.D.
020205F]

RIN 0648—-AT07

Atlantic Highly Migratory Species;
Atlantic Commercial Shark
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed rule would
establish the second and third trimester
season quotas for large coastal sharks
(LCS), small coastal sharks (SCS),
pelagic, blue, and porbeagle sharks
based on over- or underharvests from
the 2004 second semi-annual season. In
addition, this rule proposes the opening
and closing dates for the LCS fishery
based on adjustments to the trimester
quotas. This action could affect all
commercial fishermen in the Atlantic
commercial shark fishery.

DATES: Written comments will be
accepted until 5 p.m. on March 25,
2005.

NMFS will hold one public hearing to
receive comments from fishery
participants and other members of the
public regarding the proposed shark
regulations. The hearing date is
Monday, March 21, 2005, from 2:45—
3:45 p.m.

The Atlantic commercial shark fishing
season proposed opening and closure
dates and quotas are provided in Table
1 under SUPPLEMENTARY INFORMATION.

ADDRESSES: The hearing location is the
Holiday Inn, 8777 Georgia Avenue,
Silver Spring, MD 20910.

Written comments on the proposed
rule may be submitted to Christopher
Rogers, Chief, Highly Migratory Species
Management Division via:

e E-mail: SF1.020205F@noaa.gov.

e Mail: 1315 East-West Highway,
Silver Spring, MD 20910. Please mark
the outside of the envelope “Comments
on Proposed Rule for 2nd and 3rd
Trimester Season Lengths and Quotas.”

e Fax: 301-713-1917.

e Federal e-Rulemaking portal: http://
www.regulations.gov. Include in the
subject line the following identifier: I.D.
020205F.

FOR FURTHER INFORMATION CONTACT:
Chris Rilling, Karyl Brewster-Geisz, or
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Mike Clark by phone: 301-713-2347 or
by fax: 301-713-1917.

SUPPLEMENTARY INFORMATION:

Proposed Opening and Closure Dates
and Quotas

TABLE 1—PROPOSED OPENING AND CLOSURE DATES AND QUOTAS

Species Group

Region Opening Date

Closure Date

Quota

Second Trimester Season

Large Coastal Sharks

Gulf of Mexico August 1, 2005

August 31, 2005 11:30
p.m. local time

148 mt dw (326,280 Ib
dw)

Porbeagle sharks

Pelagic sharks other than blue or porbeagle

necessary

South Atlantic July 1, 2005 182 mt dw (401,237 Ib
dw)
North Atlantic July 15, 2005 65.2 mt dw (143,739 Ib
dw)
Small Coastal Sharks Gulf of Mexico May 1, 2005 To be determined, as 30.5 mt dw (67,240 Ib
necessary dw)
South Atlantic 281.3 mt dw (620,153
Ib dw)
North Atlantic 23 mt dw (50,706 dw)
Blue sharks No regional quotas May 1, 2005 To be determined, as 91 mt dw (200,619 Ib

dw)

30.7 mt dw (67,681 Ib
dw)

162.7 mt dw (358,688
Ib dw)

Third Trimester Season

Large Coastal Sharks

Gulf of Mexico September 1, 2005

South Atlantic

North Atlantic

October 31, 2005
11:30 p.m. local time

167.7 mt dw (369,711
Ib dw)

December 15, 2005
11:30 p.m. local time

187.5 mt dw (413,362
Ib dw)

September 14, 2005
11:30 p.m. local time

4.8 mt dw (10,582 Ib
dw)

Small Coastal Sharks

Gulf of Mexico September 1, 2005

South Atlantic

North Atlantic

To be determined, as
necessary

31.7 mt dw (69,885 Ib
dw)

201.1 mt dw (443,345
Ib dw)

15.9 mt dw (35,053 Ib
dw)

Blue sharks

No regional quotas | September 1, 2005

Porbeagle sharks

Pelagic sharks

To be determined, as
necessary

91 mt dw (200,619 Ib
dw)

30.7 mt dw (67,681 Ib
dw)

162.7 mt dw (358,688
Ib dw)

Background

The Atlantic shark fishery is managed

under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The Fisheries Management Plan
for Atlantic Tunas, Swordfish, and
Sharks (HMS FMP), finalized in 1999,

and Amendment 1 to the HMS FMP,
finalized in 2003, are implemented by
regulations at 50 CFR part 635.

On December 24, 2003, NMFS

published a final rule (68 FR 74746) for

Amendment 1 to the HMS FMP that
established, among other things, the

2004 annual landings quota for LCS at

1,017 metric tons (mt) dressed weight

(dw) and the 2004 annual landings
quota for SCS at 454 mt dw. The final
rule also established regional LCS and
SCS quotas for the commercial shark
fishery in the Gulf of Mexico (Texas to
the West coast of Florida), South
Atlantic (East coast of Florida to North
Carolina and the Caribbean), and North
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Atlantic (Virginia to Maine). The quota
for LCS was split among the three
regions based upon historic landings.

On November 30, 2004, NMFS
published a final rule (69 FR 69537) that
adjusted the 2005 regional quotas for
LCS and SCS based on updated landings
information, divided the quotas among
the three trimester seasons, established
a method of accounting for over- or
underharvests in the transition from
semi-annual to trimester seasons, and
implemented a new process for
notifying participants of season opening
and closing dates and quotas.

The 2004 final rule divided the LCS
quota among the three regions as
follows: 52 percent to the Gulf of
Mexico, 41 percent to the South
Atlantic, and 7 percent to the North
Atlantic. The SCS quota was split
among the three regions as follows: 10
percent to the Gulf of Mexico, 88
percent to the South Atlantic, and 2
percent to the North Atlantic. The
regional quotas for LCS and SCS were
divided equally between the trimester
seasons in the South Atlantic and the
Gulf of Mexico, and according to
historical landings in the North
Atlantic. The quotas were divided in
this manner because sharks are available
throughout much of the year in the Gulf
of Mexico and South Atlantic regions,
but primarily during the summer
months in the North Atlantic region.
Dividing the quota according to
historical landings in the North Atlantic
provided that region with a better
opportunity to harvest its regional
quota.

The final rule also established a
method of dividing any over- or
underharvests from the 2004 first semi-
annual season equally between the 2005
first and second trimester seasons, and
any over- or underharvest from the 2004
second semi-annual season equally
between the 2005 second and third
trimester seasons. This was done, in
part, to make a larger portion of the
quota available to fishermen during the
second and third trimester seasons
when the time/area closure off North
Carolina will no longer be in effect.

Consistent with the Administrative
Procedure Act (APA), the final rule
established a process of issuing a
proposed and final rule for notification
of season lengths and quotas to facilitate
public comment. This proposed rule
serves as notification of proposed
season lengths and quotas pursuant to
50 CFR 635.27(b)(1)(iii). This action
would not change the 2005 base
landings quota or the 2005 regional
quotas established in the November 30,
2004, final rule.

Annual Landings Quotas

Any of the proposed quotas may
change depending on any updates to the
reported landings from the 2004 second
semi-annual season. Per Amendment 1
to the HMS FMP, the 2005 annual base
landings quotas for LCS and SCS are
1,017 mt dw (2,242,078 lbs dw) for LCS
and 454 mt dw (1,000,888.4 1bs dw) for
SCS. The 2005 quota levels for pelagic,
blue, and porbeagle sharks are 488 mt
dw (1,075,844.8 lbs dw), 273 mt dw
(601,855.8 lbs dw), and 92 mt dw
(202,823.2 Ibs dw), respectively. This
rule does not propose to change any of
these overall base landings quotas.

As of February 1, 2005, the overall
2004 second semi-annual season quotas
for LCS and SCS had not been exceeded.
Reported landings of LCS were at 89
percent (618.2 mt dw) of the LCS semi-
annual quota, and SCS landings were at
30 percent (77.1 mt dw) of the overall
SCS semi-annual quota. The Gulf of
Mexico and North Atlantic regions
experienced overharvests of 6 percent
(16.9 mt dw) and 5 percent (1.85 mt dw)
of their regional LCS quotas,
respectively, whereas the South Atlantic
region experienced an underharvest of
26 percent (97.1 mt dw) of its regional
LCS quota. The Gulf of Mexico and
South Atlantic experienced an
underharvest of 62 percent (33.2 mt dw)
and 65 percent (138.7 mt dw) of their
regional SCS quotas, respectively. The
North Atlantic reported no landings of
SCS during the second semi- annual
season. As described below, the regional
quotas will be adjusted based on these
over- or underharvests.

Regional Landings Quotas Percentages
for LCS and SCS

Consistent with 50 CFR
635.27(b)(1)(iii), the annual LCS quota
(1,017 mt dw) is split among the regions
as follows: 52 percent to the Gulf of
Mexico, 41 percent to the South
Atlantic, and 7 percent to the North
Atlantic.

Also consistent with 50 CFR
635.27(b)(1)(vi)(3), the LCS quota for the
Gulf of Mexico and the South Atlantic
regions is further split equally (33.3
percent/season) between the three
trimester fishing seasons, and the quota
for the North Atlantic is further split
according to historical landings of 4, 88,
and 8 percent for the first, second, and
third trimester seasons, respectively.

Consistent with 50 CFR
635.27(b)(1)(iv), the annual SCS quota
(454 mt dw) is split among the regions
as follows: 10 percent to the Gulf of
Mexico, 87 percent to the South
Atlantic, and 3 percent to the North
Atlantic.

Also consistent with 50 CFR
635.27(b)(1)(vi)(3), the SCS quota for the
Gulf of Mexico and the South Atlantic
region is further split equally (33.3
percent/season) between the three
trimester fishing seasons, and the quota
for the North Atlantic is further split
according to historical landings of 1, 9,
and 90 percent for the first, second, and
third trimester seasons, respectively.

Due to the transition between semi-
annual and trimester seasons, and
consistent with the November 30, 2004,
final rule, any over- or underharvest in
a given region for the 2004 second semi-
annual season will be divided equally
between that region’s quotas for the
second and third 2005 trimester
seasons. Additionally, one half of the
over- or underharvest from the 2004 first
semi-annual season will be carried over
to the second 2005 trimester season.

Gulf of Mexico Regional Landings
Quotas

In 2004, preliminary data indicate
that for LCS, the Gulf of Mexico had an
overharvest of 39.7 mt dw in the first
semi-annual season, and an overharvest
of 16.9 mt dw in the second semi-
annual season. Thus, the total amount of
quota removed from the second
trimester season is 28.3 mt dw (39.7/2
+16.9/2), and the total amount of LCS
quota removed from the third trimester
season is 8.45 mt dw (16.9/2). As a
result, the Gulf of Mexico LCS quota for
the 2005 second trimester season is
proposed to be 147.8 mt dw
(1,017*0.52*0.333 —28.3), and the
quota for the 2005 third trimester season
is proposed as 167.7 mt dw
(1,017*0.52*0.333 —8.45).

In 2004, preliminary data indicate
that for SCS, the Gulf of Mexico had an
overharvest of 2.4 mt dw in the first
semi-annual season, and an
underharvest of 33.2 mt dw in the
second semi-annual season. Thus, the
total amount of quota carried over into
the second trimester season is 15.4 mt
dw (33.2/2 —2.4/2), and the total
amount of quota carried over into the
third trimester season is 16.6 mt dw
(33.2/2). As aresult, the Gulf of Mexico
SCS quota for the 2005 second trimester
season is proposed to be 30.5 mt dw
(454*0.10%0.333 +15.4), and the quota
for the 2005 third trimester season is
proposed as 31.7 mt dw
(454*0.10*0.333 +16.6).

South Atlantic Regional Landings
Quotas

In 2004, preliminary data indicate
that for LCS, the South Atlantic had an
overharvest of 11.2 mt dw in the first
semi-annual season, and an
underharvest of 97.1 mt dw in the
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second semi-annual season. Thus, the
total amount of quota carried over to the
second trimester season is 43.0 mt dw
(97.1/2—11.2/2), and the total amount of
quota carried over into the third
trimester season is 48.6 mt dw (97.1/2).
As a result, the South Atlantic LCS
quota for the 2005 second trimester
season is proposed to be 182.0 mt dw
(1,017*0.41*0.333 +43.0), and the quota
for the 2005 third trimester season is
proposed as 187.5 mt dw
(1,017*0.41*0.333 +48.6).

In 2004, preliminary data indicate
that for SCS, the South Atlantic had an
underharvest of 161.0 mt dw in the first
semi-annual season, and an
underharvest of 138.7 mt dw in the
second semi-annual season. Thus, the
total amount of quota carried over into
the second trimester season is 149.8 mt
dw (161.0/2 +138.7/2), and the total
amount of quota carried over into the
third trimester season is 69.3 mt dw
(138.7/2). As a result, the South Atlantic
SCS quota for the 2005 second trimester
season is proposed to be 281.3 mt dw
(454*0.87*0.333 +149.8), and the quota
for the 2005 third trimester season is
proposed to be 200.8 mt dw
(454*0.87*0.333 +69.3).

North Atlantic Regional Landings
Quotas

In 2004, preliminary data indicate
that for LCS, the North Atlantic had an
underharvest of 7.0 mt dw in the first
semi-annual season, and an overharvest
of 1.85 mt dw in the second semi-
annual season. Thus the total amount of
quota carried over into the second
trimester season is 2.6 mt dw (7.0/2
—1.85/2), and the total amount of quota
removed from the third trimester season
is 0.93 mt dw (1.85/2). As a result, the
North Atlantic LCS quota for the 2005
second trimester season is proposed to
be 65.2 mt dw (1,017*0.07*0.88 +2.6),
and the quota for the 2005 third
trimester season is proposed as 4.76 mt
dw (1,017*0.07*0.08 —.93).

In 2004, preliminary data indicate
that for SCS, the North Atlantic had an
underharvest of 36.1 mt dw in the first
semi-annual season, and an
underharvest of 7.4 mt dw in the second
semi-annual season. Thus, the total
amount of quota carried over into the
second trimester season is 21.8 mt dw
(36.1/2 +7.4/2), and the total amount of
quota carried over into the third
trimester season is 3.7 mt dw (7.4/2). As
a result, the North Atlantic SCS quota
for the 2005 second trimester season is
proposed to be 23.0 mt dw
(454*0.03*0.09 +21.8), and the quota for
the 2005 third trimester season is
proposed as 15.9 mt dw (454*0.03*0.90
+3.7).

Pelagic Shark Quotas

The 2005 annual quotas for pelagic,
blue, and porbeagle sharks are 488 mt
dw (1,075,844.8 1bs dw), 273 mt dw
(601,855.8 1bs dw), and 92 mt dw
(202,823.2 Ibs dw), respectively. These
are the same quotas that were
established in the HMS FMP. As of
February 2005, approximately 57.3 mt
dw had been reported landed in the
second 2004 semiannual fishing season
in total for pelagic, blue, and porbeagle
sharks combined. Thus, the pelagic
shark quota does not need to be reduced
consistent with the current regulations
50 CFR 635.27(b)(1)(iv). The 2005
second and third trimester quotas for
pelagic, blue, and porbeagle sharks are
proposed to be 162.6 mt dw (358,688.4
1bs dw), 91 mt dw (200,618.6 1bs dw),
and 30.7 mt dw (67,681.2 lbs dw),
respectively.

Proposed Fishing Season Notification
for the Second Season

The second trimester fishing season of
the 2005 fishing year for SCS, pelagic
sharks, blue sharks, and porbeagle
sharks in the northwestern Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea, is proposed to
open on May 1, 2005, at 11:30 a.m. local
time. When quotas are projected to be
reached for the SCS, pelagic, blue, or
porbeagle shark fisheries, the Assistant
Administrator (AA) will file notification
of closures at the Office of the Federal
Register at least 14 days before the
effective date, as consistent with 50 CFR
635.28(b)(2).

The second trimester fishing season of
the 2005 fishing year for LCS is
proposed to open on July 1, 2005, in the
South Atlantic region, on July 15, 2005,
in the North Atlantic region, and on
August 1, 2005, in the Gulf of Mexico
region. NMFS is proposing to close the
second trimester season LCS fishery in
all regions on August 31, 2005, at 11:30
p-m. local time.

NMFS is proposing to delay the start
of the second season for LCS to reduce
the likelihood of interactions with
pregnant female sharks that may be
about to give birth. Delaying the start of
the season will also allow the second
and third trimester seasons to run
consecutively. This will prevent the
need for a closure of the LCS fishery
between the second and third trimester
seasons and should help minimize
disruption to fishery participants in the
transition from semi-annual to trimester
seasons.

To estimate the LCS fishery opening
and closing dates for the second and
third trimester seasons, NMFS
calculated the average catch rates from

July and August combined, as well as
catch rates from August alone for each
of the regions during the second semi-
annual season in recent years (2000—
2004), and then took the average of the
two estimates to determine the
appropriate season lengths. NMFS used
this precautionary approach of
averaging catch rates from July and
August because of the potential for
higher effort in August than has been
observed in the past, and to reduce the
likelihood of an overharvest. These
average catch rates were used to
estimate the amount of available quota
that would likely be taken by the end of
each dealer reporting period.

Consistent with 50 CFR 635(b)(1)(vi),
any over- or underharvests in one region
will result in an equivalent increase or
decrease in the following year’s quota
for that region.

Because state landings during a
Federal closure are counted against the
quota, NMFS also calculated the average
amount of quota reported received
during the Federal closure dates of the
years used to estimate catch rates.

Pursuant to 50 CFR 635.5(b)(1), shark
dealers must report any sharks received
twice a month. More specifically, sharks
received between the first and 15th of
every month must be reported to NMFS
by the 25th of that same month and
those received between the 16th and the
end of the month must be reported to
NMEFS by the 10th of the following
month. Thus, in order to simplify dealer
reporting and aid in managing the
fishery, NMFS proposes to open and
close the Federal LCS fishery on either
the 15th or the end of any given month.

Based on the average July and August
LCS catch rates combined in recent
years in the Gulf of Mexico region,
approximately 54 percent of the
available second trimester LCS quota
(148.0 mt dw) would likely be taken in
2 weeks and 108 percent of the available
LCS quota would likely be taken in 4
weeks. Dealer data also indicate that, on
average, approximately 6.5 mt dw of
LCS has been reported received by
dealers during a Federal closure. This is
approximately 4 percent of the proposed
available quota. If catch rates in 2005
are similar to the average catch rates
from 2000 to 2004, 58 percent (54 + 4
percent) of the second trimester quota
could be caught in 2 weeks, and 113
percent (109 + 4) of the quota could be
caught in 4 weeks.

Based on average LCS catch rates from
August in recent years in the Gulf of
Mexico region, approximately 37
percent of the available second trimester
LCS quota would likely be taken in 2
weeks and 73 percent of the available
second trimester LCS quota would
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likely be taken in 4 weeks. If catch rates
in 2005 are similar to the average catch
rates from 2000 to 2004, 41 percent (37
+ 4) of the second trimester quota could
be caught in 2 weeks and 77 percent (73
percent + 4 percent) of the quota could
be caught in 4 weeks. Taking into
account the average of the two catch
rates for 4 weeks, approximately 95
percent (113 percent and 77 percent), of
the quota would likely be caught during
this period. Thus, NMFS proposes to
open the fishery in the Gulf of Mexico
on August 1, 2005.

Based on the average July and August
LCS catch rates combined in recent
years for the South Atlantic region,
approximately 81 percent of the
available second trimester LCS quota
(182.0 mt dw) would likely be taken in
6 weeks and 100 percent of the available
LCS quota would likely be taken in 8
weeks. Dealer data also indicate that, on
average, approximately 17 mt dw of LCS
has been reported received by dealers
during a Federal closure. This is
approximately 9 percent of the available
quota. Thus, if catch rates in 2005 are
similar to the average catch rates from
2000 to 2004, 90 percent (81 percent +
9 percent) of the quota could be caught
in 6 weeks, and 109 percent (100
percent + 9 percent) of the quota could
be caught in 8 weeks.

Based on the average LCS catch rates
for August in recent years for the South
Atlantic region, approximately 56
percent of the available second trimester
LCS quota would likely be taken in 6
weeks and 74 percent of the available
LCS quota would likely be taken in 8
weeks. Thus, if catch rates in 2005 are
similar to the average catch rates from
2000 to 2004, 65 percent (56 percent +
9 percent) of the quota could be caught
in 6 weeks, and 83 percent (74 percent
+ 9 percent) of the quota could be
caught in 8 weeks. Taking into account
the average of the two catch rates for 8
weeks (109 percent and 83 percent),
approximately 96 percent of the quota
would likely be caught during this
period. Thus, in order for the second
and third trimester seasons to run
consecutively without exceeding the
quota during the second trimester
season, NMFS proposes to open the
fishery in the South Atlantic on July 1,
2005.

Based on the average July and August
LCS catch rates combined in recent
years for the North Atlantic region,
approximately 80.7 percent of the
available second trimester LCS quota
(65.2 mt dw) would likely be taken in
4 weeks and 104 percent of the available
LCS quota would likely be taken in 6
weeks. Dealer data also indicate that, on
average, approximately 9 mt dw of LCS

has been reported received by dealers
during a Federal closure. This is
approximately 14 percent of the
available quota. Thus, if catch rates in
2005 are similar to the average catch
rates from 2000 to 2004, 94.7 percent
(80.7 + 14 percent) of the quota could
be caught in 4 weeks, and 118 percent
(104 percent + 14 percent) in 6 weeks.
Thus, allowing the fishery to stay open
for 6 weeks could result in an
overharvest.

Based on the average August LCS
catch rates in recent years for the North
Atlantic region, approximately 46
percent of the available second trimester
LCS quota would likely be taken in 4
weeks and 70 percent of the available
LCS quota would likely be taken in 6
weeks. Thus, if catch rates in 2005 are
similar to the average catch rates from
2000 to 2004, 60 percent (46 percent +
14 percent) of the quota would likely be
caught by in 4 weeks, and 84 percent of
the quota would likely be caught in 6
weeks (70 percent + 14 percent). Taking
into account the average of the two
catch rates for 6 weeks (118 percent and
74 percent), approximately 96 percent of
the quota would likely be caught during
this period. Thus, in order for the
second and third trimester seasons to
run consecutively without exceeding
the quota during the second trimester
season, NMFS proposes to open the
fishery in the North Atlantic on July 15,
2005.

Proposed Fishing Season Notification
for the Third Season

The third trimester fishing season of
the 2005 fishing year for LCS, SCS,
pelagic sharks, blue sharks, and
porbeagle sharks in all regions in the
northwestern Atlantic Ocean, including
the Gulf of Mexico and the Caribbean
Sea, is proposed to open on September
1, 2005. When quotas are projected to be
reached for the SCS, pelagic, blue, or
porbeagle shark fisheries, the AA will
file notification of closures at the Office
of the Federal Register at least 14 days
before the effective date, as consistent
with 50 CFR 635.28(b)(2).

NMFS is proposing to close the third
trimester season LGS fishery in the
North Atlantic on September 14, 2005,
at 11:30 p.m. local time, in the Gulf of
Mexico on October 31, 2005, at 11:30
p-m. local time, and in the South
Atlantic on December 15, 2005, at 11:30
local time.

Since the LCS fishery has historically
been closed during much of the third
trimester period, NMFS used average
LCS catch rates from August and
September in recent years (2000—2004)
to estimate the third trimester season
catch rates and closure dates for each of

the regions. NMFS used this
precautionary approach of averaging
catch rates from August and September
because of the potential for higher effort
in September than has been observed in
the past, and to reduce the likelihood of
an overharvest. Using catch rates from
August alone may not be appropriate
because catch rates during that month
have been higher historically than
during September, and because it does
not fall within the third trimester
season. However, using catch rates from
September alone may also not be
appropriate because of the lack of data
during that month. Hence, NMFS used
the average of the 2-month catch rates.

In the Gulf of Mexico, approximately
79 percent of the available third
trimester LCS quota (167.8 mt dw)
would likely be taken by the end of
October and 99 percent of the available
LCS quota would likely be taken by the
second week of November. Dealer data
also indicate that, on average,
approximately 6.5 mt dw of LCS has
been reported received by dealers after
a Federal closure. This is approximately
4 percent of the available quota. Thus,
if catch rates in 2005 are similar to the
average catch rates from 2001 to 2004,
82 percent (79 percent + 4 percent) of
the quota could be caught by the end of
October. If the fishery were to remain
open until the second week of
November, the quota would likely be
exceeded (99 percent + 4 percent = 103
percent). Accordingly, NMFS is
proposing to close the Gulf of Mexico
LCS fishery on October 31, 2005, at
11:30 p.m. local time.

In the South Atlantic, approximately
86 percent of the available third
trimester LCS quota (187.5 mt dw)
would likely be taken by the second
week of December and 98 percent of the
available LCS quota would likely be
taken by the end of December. Dealer
data also indicate that, on average,
approximately 18 mt dw of LCS has
been reported received by dealers after
a Federal closure. This is approximately
10 percent of the available quota. Thus,
if catch rates in 2005 are similar to the
average catch rates from 2001 to 2004,
96 percent (86 percent + 10 percent) of
the quota could be caught by the second
week of December. If the fishery were to
remain open until the end of December,
the quota would likely be exceeded (98
percent + 10 percent = 108 percent).
Accordingly, NMFS is proposing to
close the South Atlantic LCS fishery on
December 15, 2005, at 11:30 p.m. local
time.

In the North Atlantic, approximately
68 percent of the available third
trimester LCS quota (4.8 mt dw) would
likely be taken by the second week of
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September and 135 percent of the
available LCS quota would likely be
taken by the end of September. Dealer
data also indicate that, on average,
approximately 7 mt dw of LCS has been
reported received by dealers after a
Federal closure. This is approximately
151 percent of the available quota. Thus,
if catch rates in 2005 are similar to the
average catch rates from 2001 to 2004,
219 percent (68 percent + 151 percent)
of the quota could be caught by the
second week of September.
Accordingly, NMFS is proposing to
close the North Atlantic LCS fishery on
September 15, 2005, at 11:30 p.m. local
time.

Request for Comments

NMFS will hold one public hearing
(see DATES and ADDRESSES) to receive
comments from fishery participants and
other members of the public regarding
these proposed alternatives. These
hearings will be physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Chris Rilling at (301) 713—-2347 at least
5 days prior to the hearing date. For
individuals unable to attend a hearing,
NMEFS also solicits written comments on
this proposed rule (see DATES and
ADDRESSES).

Classification

The Chief Counsel for Regulation at
the Department of Commerce certified
to the Chief Counsel for Advocacy at the
Small Business Administration that this
action would not have a significant
economic impacts on a substantial
number of small entities. This proposed
rule is published under the authority of

the Magnuson-Stevens Act, 16 U.S.C.
1801 et seq. Consistent with 50 CFR
635.279(b)(1)(iii) and (iv), the purpose
of this action is to adjust the LCS and
SCS trimester quotas based on over- or
underharvests from the 2004 fishing
season, and to announce the 2005
second and third trimester season
opening and closing dates. This
proposed rule will not increase overall
quotas, landings or regional percentages
for LCS or SCS, implement any new
management measures not previously
considered, and is not expected to
increase fishing effort or protected
species interactions.

This proposed rule would result in a
net positive economic impact for the
South Atlantic and North Atlantic and
a minimal negative economic impact for
the Gulf of Mexico. The 2003 average
ex-vessel price for LCS flesh was $0.79/
Ib, and the average ex-vessel price for
SCS flesh was $0.53/1b dw. Although
shark fins command a higher price
($19.86/1b dw), they represent only a
small proportion of the total landings.
The Gulf of Mexico experienced a net
overharvest of 56.6 mt dw (—$98,576,
excluding fins) of LCS during the two
2004 semi-annual seasons and a net
underharvest of 30.8 mt dw (+$35,987)
of SCS during the 2004 seasons. Thus,
the net economic impact to the Gulf of
Mexico is approximately —$62,589.
This represents a small fraction of the
overall gross revenue for the fishery
($4.5 million in 2003) and does not
represent a significant negative
economic impact. For the South
Atlantic and the North Atlantic, which
both experienced net underharvests of
85.9 mt dw and 5.15 mt dw for LCS,

respectively, and 299.7 mt dw and 43.5
mt dw for SCS, respectively, during
2004, the net economic impact would be
positive. For the South Atlantic, if the
entire quota is caught, this could result
in a net economic benefit of
approximately $499,786 ($149,606 for
LCS, excluding fins + $350,180 for SCS).
For the North Atlantic, if the entire
quota is caught, this could result in net
economic benefit of approximately
$59,115 ($8,288 for LCS, excluding fins
+ $50,827 for SCS).

This rule is expected to impact 253
directed commercial shark permit
holders, 358 incidental commercial
shark permit holders, and 267
commercial shark dealers, all of which
are considered small entities according
to the Small Business Administration’s

standard for defining a small entity (5
U.S.C. 603(b)(3)).

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

NMFS has determined preliminarily
that these regulations would be
implemented in a manner consistent to
the maximum extent practicable with
the enforceable policies of those coastal
states on the Atlantic including the Gulf
of Mexico and Caribbean that have
approved coastal zone management
programs. Letters have been sent to the
relevant states asking for their
concurrence.

Dated: March 4, 2005.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 05—4743 Filed 3—7—-05; 2:32 pm]
BILLING CODE 3510-22-S
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Exemption Regarding Historic
Preservation Review Process for
Effects to the Interstate Highway
System

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Approval of exemption
regarding the Interstate Highway
System.

SUMMARY: The Advisory Council on
Historic Preservation has approved an
exemption that would relieve Federal
agencies from the requirement of taking
into account the effects of their
undertakings on the Interstate Highway
System, except with regard to certain
individual elements or structures that
are part of the system. The proposed
exemption was published in the Federal
Register on December 29, 2004 with a
30 day period for public comment.
Minor revisions were made in response
to these comments.
DATES: The exemption goes into effect
on March 10, 2005.
FOR FURTHER INFORMATION CONTACT:
Carol Legard, (202) 606—8522.
SUPPLEMENTARY INFORMATION: Section
106 of the National Historic
Preservation Act, 16 U.S.C. 470f
(“Section 106”), requires Federal
agencies to take into account the effects
of their undertakings on historic
properties and provide the Advisory
Council on Historic Preservation
(“ACHP”) a reasonable opportunity to
comment with regard to such
undertakings. Historic properties are
those that are listed on the National
Register of Historic Places (““National
Register”) or eligible for such listing.
The National Historic Preservation
Act (“NHPA”) authorizes the ACHP to
promulgate regulations for exempting
undertakings “from any or all of the
requirements of” the Act. 16 U.S.C.
470v. The Section 106 regulations,

found at 36 CFR part 800, detail the
process for the approval of such
exemptions. 36 CFR 800.14(c).

In accordance with the Section 106
regulations, the ACHP may approve an
exemption for an undertaking if it finds
that: (i) the actions within the program
or category would otherwise qualify as
“undertakings” as defined in 36 CFR
800.16; (ii) the potential effects of the
undertakings within the program or
category upon historic properties are
foreseeable and likely to be minimal or
not adverse; and (iii) exemption of the
program or category is consistent with
the purposes of the NHPA.

I. Background

Since the year 2001, when parts of the
Interstate Highway System were first
suggested as potentially eligible for
inclusion in the National Register, the
Federal Highway Administration
(“FHWA”) has been considering how
best to address the historic preservation
implications of managing the Dwight D.
Eisenhower National System of
Interstate and Defense Highways
(“Interstate System”’). FHWA and State
Departments of Transportation (“State
DOTs”’) were concerned that without
appropriate provisions in place, such
National Register eligibility
determinations could present an
inordinate administrative burden under
the provisions of Section 106 of the
NHPA and Section 4(f) of the
Department of Transportation Act, 23
U.S.C. 138 and 49 U.S.C. 303 (“Section
4()”).

FHWA initially worked with an ad
hoc task force of key stakeholders to
develop a strategy to address the
historic preservation issues. All agreed
that a nationally coordinated approach
was needed. The FHWA, in consultation
with the ACHP and the National
Conference of State Historic
Preservation Officers (“NCSHPQO”),
determined that this nationwide
approach should acknowledge the
importance of the Interstate System in
American history, but also recognize
that ongoing maintenance,
improvements, and upgrades are
necessary to allow the system to
continue to serve the transportation
needs of the nation. ACHP and FHWA
initially developed a draft Programmatic
Agreement (“PA”), but a number of
FHWA divisions and the American
Association of State Highway and

Transportation Officials (“AASHTO”)
objected to the approach taken in the
PA, in part due to the statement in that
document that the entire 46,700 mile
long Interstate Highway System would
be treated as if it was eligible for
inclusion in the National Register. Many
divisions were also concerned with the
expectation that each State would be
responsible for identifying sections of
the Interstate System within that State
having national (as opposed to State or
local) significance and then requiring
consideration of such sections under
Section 106. In light of these concerns,
and the passage of a bill prohibiting
FHWA from pursuing the proposed PA,
an administrative exemption was
determined to be the most appropriate
approach to resolving all parties’
concerns.

The ACHP published the proposed
exemption in the Federal Register for
public comment. 69 FR 77979-77981
(December 29, 2004). After considering
all public comments, and making
revisions accordingly, the ACHP
approved the final exemption on
February 18, 2005. The text of that final
exemption can be found at the end of
this notice.

II. Exemption Concept

The final exemption releases all
Federal agencies from the Section 106
requirement of having to take into
account the effects of their undertakings
on the Interstate System, except for a
limited number of individual elements
associated with the system. The
exemption embodies the view that the
Interstate System is historically
important, but only certain particularly
important elements of that system, as
noted below, warrant consideration.
Such elements would still be considered
under Section 106. The exemption takes
no position on the eligibility of the
Interstate System as a whole.

The Interstate System elements that
will still be considered under Section
106 are limited to certain defined
elements, such as historic bridges,
tunnels, and rest areas, that: (a) Are at
least 50 years old, possess national
significance, and meet the National
Register eligibility criteria (36 CFR part
63); (b) are less than 50 years old,
possess national significance, meet the
National Register eligibility criteria, and
are of exceptional importance; or (c)
were listed in the National Register, or
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determined eligible for the National
Register by the Keeper pursuant to 36
CFR part 63, prior to the effective date
of the exemption. FHWA, at the
headquarters level, in consultation with
stakeholders in each State, will make
the determination of which elements of
the system meet these criteria.
Additionally, FHWA may include
properties of State or local significance,
so long as they meet the National
Register eligibility criteria, were
constructed prior to 1956, and were
later incorporated into the Interstate
System.

The exemption requires FHWA to
designate, by June 30, 2006, individual
elements of the Interstate System that
will continue being considered under
Section 106. That date marks the 50 year
anniversary of the legislation
authorizing the system. FHWA
Headquarters will be responsible for
completing the necessary consultation
and analysis to identify these elements.
Prior to the completion of this study and
publication of the list of designated
elements by FHWA headquarters,
FHWA Divisions may assume that an
affected section of the Interstate System
is not eligible for inclusion in the
National Register unless: (1) it is already
listed, or has been determined eligible
for listing, in the National Register (such
a determination would be one done
either by the Keeper of the National
Register or through consensus of the
FHWA and the relevant State Historic
Preservation Officer (“SHPO”)); or (2) in
FHWA'’s estimation, it is likely to meet
the criteria established in Section III of
the exemption.

The exemption concerns only the
effects of Federal undertakings on the
Interstate System. It does not alter the
Section 106 review obligations
regarding any non-Interstate System
historic properties that may be affected
by an undertaking. Each Federal agency
remains responsible for complying with
Section 106 regarding effects of its
undertakings on historic properties that
are not components of the Interstate
System. For example, Federal agencies
must still comply with Section 106
regarding archaeological sites that may
be affected by ground disturbing
activities and historic properties of
religious and cultural significance to
Indian tribes that may be affected.

This exemption supercedes the
requirements for review and
consultation contained in any existing
Programmatic Agreement executed
pursuant to the Section 106 regulations
with regard only to the consideration of
effects to elements of the Interstate
System.

III. Exemption Criteria

Pursuant to 36 CFR 800.14(c)(1),
Section 106 exemptions must meet
certain criteria. Only actions that qualify
as undertakings, as defined in 36 CFR
800.16, may be considered for
exemption, and the exemption itself
must be consistent with the purposes of
NHPA. Furthermore, in order to be
considered exempted, the potential
effects on historic properties of those
undertakings should be “foreseeable
and likely to be minimal or not
adverse.” The ACHP believes that the
proposed exemption meets these
conditions.

Federal funding, permits, or approvals
for actions required for maintenance,
alterations, or improvements to the
Interstate System meet the definition of
“undertaking.”” See 36 CFR 800.16(y).
The exemption is also consistent with
the purposes of the NHPA. Among other
things, the NHPA establishes as the
policy of the Government to “use
measures * * * to foster conditions
under which our modern society and
our prehistoric and historic resources
can exist in productive harmony and
fulfill the social, economic, and other
requirements of present and future
generations” and to “‘encourage the
public and private preservation and
utilization of all usable elements of the
Nation’s historic built environment.” 16
U.S.C. 470-1(1) and (5). By facilitating
the ongoing maintenance,
improvements, and upgrades to the
Interstate System that ensure the system
can continue being utilized for its
purposes, and providing for
consideration of particularly important,
historic elements of the system, the
exemption is consistent with the
expressed purposes of the NHPA.

The Interstate System is comprised of
approximately 46,700 miles of roadway
forming a web across the
intercontinental United States. The
scale of this system and its attendant
impact to the social, commercial, and
transportation history of the second half
of the twentieth century make the
construction of this system an extremely
important event in American history.
The integrity of the system depends on
continuing maintenance and upgrades
so that it can continue to move traffic
efficiently across great distances. While
actions carried out by Federal agencies
to maintain or improve the Interstate
System will, over time, alter various
segments of the system, such changes
are considered to be “minimal or not
adverse” when viewing the system as a
whole. Moreover, the exemption does
not apply to certain historically
important elements of the system. By

excluding these elements from the
exemption, the ACHP and FHWA
ensure that the important, character-
defining features of the Interstate
System are considered through the
normal Section 106 review process.

IV. Public Participation

In accordance with 36 CFR
800.14(c)(2), public participation
regarding exemptions must be arranged
on a level commensurate with the
subject and scope of the exemption. In
order to meet this requirement, an
earlier draft was published for public
comment in the Federal Register on
December 29, 2004 (69 FR 77979—
77981). The ACHP has worked closely
with FHWA in the development of this
exemption and both the ACHP and
FHWA consulted with SHPOs, all
FHWA Divisions, State DOTs,
AASHTO, NCSHPO, and the National
Trust for Historic Preservation.

Neither the ACHP nor the FHWA
have engaged in consultation with
Indian tribes and Native Hawaiian
organizations pursuant to 36 CFR
800.14(c)(4), since the exemption is
limited to effects on the Interstate
System itself, which does not qualify as
a historic property of cultural and
religious significance to such tribes and
organizations. Moreover, the exemption
will not apply on tribal lands.

V. Response to Public Comment

In response to publication of the draft
exemption in the Federal Register, the
ACHP received comments from 33
individuals and organizations. Of these,
26 expressed support for the proposed
exemption (some offering constructive
comments) and five opposed it. Two
others offered comments without
expressing either support or opposition.

Comments in support of the
exemption were received from 18 State
DOTs, AASHTO, the American Council
of Engineering Companies, the
American Cultural Resource Associates,
the American Road and Transportation
Builders Association, NCSHPO, the
Society for American Archaeology, the
Western Association of State Highway
and Transportation Officials, and
regional staff of the U.S. Forest Service.

Comments opposing the proposed
exemption were received from regional
staff of two Federal agencies (National
Park Service and Federal Wildlife
Service), the staff of two SHPOs (from
Florida and Virginia), and two State
DOTs (from Virginia and West Virginia).
Obijections to the exemption and the
ACHP’s responses are summarized
below:

1. There was a concern by one
comment that the exemption did not
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meet all of the criteria for an exemption.
In particular, that reviewer commented
that the proposed exemption failed to
meet the criterion that the effects be
“foreseeable and likely to be minimal or
not adverse.” The reviewer argued that
such effects should not be evaluated on
the basis of impacts on the entire 46,700
mile-long Interstate System, since this
was beyond the experiential scale of the
property. The ACHP disagrees. The
ACHP recognizes the Interstate System
as a transportation system of
exceptional importance based on its
scale and attendant impact to social,
commercial, and transportation history
in the United States. The Interstate
System has been evolving since its
inception as it has been constructed,
expanded, and upgraded to serve the
transportation needs of the nation and,
therefore, its integrity lies in its
location, feeling, and association which
are rooted in the connectivity of the
system as a whole. Continuing
maintenance, improvements, and
upgrades will, by and large, maintain
the characteristics that define the
Interstate System. Furthermore, as
already explained above, the exemption
(in Section III) allows for the Section
106 consideration of historically
significant elements of the system. Also,
Section II(b) of the exemption allows
States and local governments an
opportunity to identify other elements
of the system that have significance at
the State or local level that were
constructed prior to 1956 and later
incorporated into the Interstate System.

2. Several parties expressed concern
about the process for designating
individual elements requiring Section
106 review. Comments included
statements that the exemption provides
insufficient time for FHWA to complete
the work, that a context study should be
completed prior to designating elements
to be excluded from the exemption, that
a context and a list of designated
elements should be made available to
other Federal agencies, and that the
process for SHPO and public
involvement should be detailed in the
exemption. A comment also suggested
that FHWA lacks the necessary
expertise to identify individual
elements that should be excluded from
the exemption.

In response to these comments, the
ACHP revised Section II to require
FHWA to publish the list of designated
elements on its Web site, and included
the Web site location in the final
exemption. FHWA headquarters is
confident that it will be able, with the
use of qualified consultants, to complete
the designation of excluded elements by
the June 30, 2006 deadline. A context

study for the Interstate System has
already been completed, and FHWA
will soon make it available to the public
as part of its obligation under Section IV
of the exemption to recognize, interpret,
and commemorate the public historic of
the Interstate System. State DOTs,
FHWA Division staff and SHPOs will be
consulted from each State and will be
given an opportunity to identify
additional parties (e.g., historic highway
organizations) that should be consulted.
FHWA will also consult with the ACHP,
the National Trust for Historic
Preservation, and the Keeper of the
National Register in determining which
elements should be excluded from the
exemption. The identification of
elements will be based on this
consultation and existing information,
rather than on a comprehensive survey
of the system, and should be
manageable in the time allotted. The
intent of Section II of the exemption is
to create a process that provides a
national perspective and consistency in
the application of the criteria. It was
also intended to allow FHWA to
designate elements of the system that
will require further consideration in a
cooperative and efficient manner,
without placing the burden for this
analysis on State DOTs and SHPOs.
This effort will be conducted by a
qualified consultant under the
supervision of FHWA headquarters staff
with expertise in historic preservation.

3. Concerns were also expressed about
the individual elements to be excluded
from the exemption (Section III of the
exemption). Some objected that the
exemption does not protect elements of
the Interstate System of State or local
significance, except for those already
listed or determined eligible by the
Keeper of the National Register.
Concerns were also expressed about the
protection of historic landscapes,
viewsheds, and pristine segments of the
Interstate System. Issues regarding
protecting elements of State or local
significance are addressed in the
response to the first concern listed
above.

In developing Section III of the
exemption, the goal was to focus review
and consultation on a limited number of
important elements of the system, and
thus freeing up FHWA and State DOTs
from the burden of documenting and
evaluating segments of Interstate
highways in their State that lack
distinction. In developing this
exemption, FHWA and the ACHP
agreed that the designation of excluded
elements would not be restricted to
bridges, tunnels, and rest stops. Rather,
significant designed landscapes that
include Interstate Highways, even those

less than 50 years old but of exceptional
significance, might be included on the
list. Moreover, viewsheds will be
considered under Section 106 where
they relate to another historic property
affected by the undertaking, such as a
National Register eligible traditional
cultural property, or a historic district,
but Federal agencies will not need to
consider the viewshed as it relates to the
historic values of the Interstate System
itself, except where the relevant element
of the system has been designated for
exclusion under Section II.

Another comment offered a different
perspective on this issue, expressing
concern that the excluded elements are
likely to be designated National Historic
Landmarks (NHLs), thus adding an
additional layer of process beyond that
afforded most National Register
properties. Neither the ACHP nor
FHWA propose to nominate any of the
designated properties as NHLs, nor has
such a designation been proposed by
any other party consulted in the
development of this exemption. There is
no “added” layer of review or separate
review process required for NHLs or
properties of national significance. The
already existing requirements regarding
NHLs, in Section 110(f) of the NHPA, 16
U.S.C. 470h-2(f), and Section 800.10 of
the Section 106 regulations, remain the
same.

4. Based on the comments received, it
became clear that several reviewers read
Section III of the proposed exemption to
limit exclusions to bridges, tunnels, and
rest areas. As noted above, this was not
the ACHP’s intent. To correct this,
Section ITI(b) of the exemption has been
revised to clarify that certain elements,
“such as” bridges, tunnels, and rest
areas, may be excluded from the
exemption, but that the exclusions will
not necessarily be limited to those three
types of features or properties.

5. Finally, concerns were expressed
about the longevity of the exemption.
Several parties recommended that the
exemption provide for the periodic
review and update of the list of
individual elements excluded from the
exemption or for periodic review of
implementation of the exemption by
federal agencies. A specific provision
for monitoring or periodic review has
not been included. Certainly, the ACHP
will need to periodically consider the
effectiveness of the exemption and
whether it continues to meet the
purposes of Section 106, and the ACHP
has the unilateral authority to terminate
the exemption if it finds that it does not
meet those purposes. Two comments
recommended that ACHP not be able to
unilaterally terminate the exemption.
However, the Section 106 regulations
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are clear regarding this matter: “The
Council may terminate an exemption at
the request of the agency official or
when the Council determines that the
exemption no longer meets the criteria
of paragraph (c)(1) of this section.” 36
CFR 800.14(c)(7). The ACHP would not,
however, terminate the exemption
without first consulting FHWA.

VI. Text of the Exemption

The full text of the final exemption is
reproduced below:

Section 106 Exemption Regarding
Effects to the Interstate Highway
System

I. Exemption From Section 106
Requirements

Except as noted in Sections II and III,
all Federal agencies are exempt from the
Section 106 requirement of taking into
account the effects of their undertakings
on the Interstate Highway System.

This exemption concerns solely the
effects of Federal undertakings on the
Interstate Highway System. Each
Federal agency remains responsible for
considering the effects of its
undertakings on other historic
properties that are not components of
the Interstate Highway System (e.g.,
adjacent historic properties or
archaeological sites that may lie within
undisturbed areas of the right of way) in
accordance with subpart B of the
Section 106 regulations or according to
an applicable program alternative
executed pursuant to 36 CFR 800.14.

II. Process for Designating Individual
Elements Requiring Section 106 Review

By June 30, 2006, the Federal
Highway Administration shall designate
individual elements of the Interstate
System that are to be excluded from this
exemption. FHWA will publish the list
of such designated elements on its Web
site (http://environment.fhwa.dot.gov/
histpres/index.htm). The Federal
Highway Administration headquarters
shall make the designations, following
consultation with the relevant State
Transportation Agencies, Federal
Highway Administration Divisions,
State Historic Preservation Officers, the
Advisory Council on Historic
Preservation, and the public. The
Federal Highway Administration
headquarters may, as needed, consult
the Keeper of the National Register to
resolve questions or disagreements
about the National Register eligibility of
certain elements.

II1. Individual Elements Excluded From
Exemption

(a) The following elements of the
Interstate Highway System shall be

excluded from the scope of this
exemption, and therefore shall require
Section 106 review:

(i) Elements that are at least 50 years
old, possess national significance, and
meet the National Register eligibility
criteria (36 CFR part 63), as determined
pursuant to Section II;

(ii) Elements that are less than 50
years old, possess national significance,
meet the National Register eligibility
criteria, and are of exceptional
importance (and therefore meet criteria
consideration G for properties that have
achieved significance within the last
fifty years), as determined pursuant to
Section II; and

(iii) Elements that were listed in the
National Register, or determined eligible
for the National Register by the Keeper
pursuant to 36 CFR part 63, prior to the
effective date of this exemption.

(b) The following elements of the
Interstate Highway System may be
excluded from the exemption, at the
discretion of the Federal Highway
Administration: Elements such as
bridges, tunnels, and rest areas so long
as they were constructed prior to June
30, 1956, were later incorporated into
the Interstate Highway System, possess
State or local significance, and meet the
National Register eligibility criteria, as
determined pursuant to Section II.

IV. Interpretation and Commemoration

The Federal Highway Administration
will recognize, interpret, and
commemorate the public history of the
Interstate Highway System as it shaped
the latter half of the twentieth century.
Available for broad public use, this
effort shall include the completion of a
popular publication and/or
development of a Web site providing
information and educational material
about the Interstate Highway System
and its role in American history.

V. Potential for Termination

The Advisory Council on Historic
Preservation may terminate this
exemption in accordance with 36 CFR
800.14(c)(7) if it determines that the
purposes of Section 106 are not being
adequately met.

VI. Definitions

The following definitions shall apply
to this exemption:

(a) “Section 106" means Section 106
of the National Historic Preservation
Act, 16 U.S.C. 470f, and its
implementing regulations, found under
36 CFR part 800.

(b) “Undertaking” means a project,
activity, or program funded in whole or
in part under the direct or indirect
jurisdiction of a Federal agency,

including those carried out by or on
behalf of a Federal agency; those carried
out with Federal financial assistance;
and those requiring a Federal permit,
license or approval.

(c) “Interstate Highway System” shall
be defined as the Dwight D. Eisenhower
National System of Interstate and
Defense Highways as set forth in 23
U.S.C. 103(c), that being commonly
understood to be the facilities within
the rights-of-way of those highways
carrying the official Interstate System
shield, including but not limited to the
road bed, engineering features, bridges,
tunnels, rest stops, interchanges, off-
ramps, and on-ramps.

Authority: 16 U.S.C. 470v; 36 CFR
800.14(c).

Dated: March 7, 2005.

Don Klima,

Acting Executive Director.

[FR Doc. 05-4739 Filed 3-9-05; 8:45 am]
BILLING CODE 4310-10-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04—140-1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for the importation of
poultry meat and other poultry products
from Sinaloa and Sonora, Mexico, into
the United States.

DATES: We will consider all comments
that we receive on or before May 9,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

e EDOCKET: Go to http://
www.epa.gov/feddocket to submit or
view public comments, access the index
listing of the contents of the official
public docket, and to access those
documents in the public docket that are
available electronically. Once you have
entered EDOCKET, click on the “View
Open APHIS Dockets” link to locate this
document.

e Postal Mail/Commercial Delivery:
Please send four copies of your
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comment (an original and three copies)
to Docket No. 04—140-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 04-140-1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information on regulations for the
importation of poultry meat and other
poultry products from Sinaloa and
Sonora, Mexico, contact Dr. Christopher
Robinson, Senior Staff Veterinarian,
Technical Trade Services Team,
National Center for Import and Export,
VS, 4700 River Road Unit 39, Riverdale,
MD 20737; (301) 734-7837. For copies
of more detailed information on the
information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

SUPPLEMENTARY INFORMATION:

Title: Importation of Poultry Meat and
Other Poultry Products from Sinaloa
and Sonora, Mexico.

OMB Number: 0579-0144.

Type of Request: Extension of
approval of an information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the United States Department of
Agriculture is responsible for, among
other things, regulating the importation
into the United States of certain animals
and animal products to prevent the
introduction of serious pests and
diseases of livestock into the United
States.

The regulations for the importation of
animals and animal products are
contained in 9 CFR parts 92 through 98.

The regulations in part 94, among
other things, restrict the importation of
poultry meat and other poultry products
from Mexico and other regions of the
world where exotic Newcastle disease
(END) has been determined to exist. The
regulations allow the importation of
poultry meat and poultry products from

the Mexican States of Sinaloa and
Sonora under conditions that protect
against the introduction of END into the
United States.

To ensure that these items are safe for
importation, we require that certain data
appear on the foreign meat inspection
certificate that accompanies the poultry
meat or other poultry products from
Sinaloa and Sonora. We also require
that serially numbered seals be applied
to containers carrying the poultry meat
or other poultry products.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of Burden: The public
reporting burden for this collection of
information is estimated to average 1
hour per response.

Respondents: Federal animal health
authorities in Mexico, and personnel in
Sinaloa and Sonora, Mexico, who
operate slaughtering and processing
plants and who engage in the export of
poultry meat and other poultry products
to the United States.

Estimated Annual Number of
Respondents: 10.

Estimated Annual Number of
Responses Per Respondent: 4.

Estimated Annual Number of
Responses: 40.

Estimated Total Annual Burden on
Respondents: 40 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 4th day of
March 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 054706 Filed 3-9-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Willamette Province Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Willamette Province
Advisory Committee (PAC) will meet in
Salem, Oregon. The purpose of the
meeting is to discuss issues pertinent to
the implementation of the Northwest
Forest Plan and to provide advice to
Federal land managers in the Province.
The topics to be covered at the meeting
include an update on BLM Resource
Management Plan revisions, review
plans for Province monitoring in 2005,
update on PAC charter renewal and
membership recruitment and
information sharing.

DATES: The meeting will be held April
7, 2005.

ADDRESSES: The meeting will be held at
the Salem District Office of the Bureau
of Land Management, 1717 Fabry Road,
Salem, Oregon. Send written comments
to Neal Forrester, Willamette Province
Advisory Committee, c/o Willamette
National Forest, P.O. Box 10607,
Eugene, Oregon 97440, (541) 225-6436
or electronically to nforrester@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Neal
Forrester, Willamette National Forest,
(541) 225-6436.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to PAC
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the PAC staff before or after the
meeting. A public forum will be
provided and individuals will have the
opportunity to address the PAC. Oral
comments will be limited to three
minutes.

Dated: March 4, 2005.
Doris Tai,

Acting Forest Supervisor, Willamette National
Forest.

[FR Doc. 05-4682 Filed 3—9-05; 8:45 am|
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Grain Inspection, Packers and
Stockyards Administration
[04-CA—C]

Opportunity to Comment on the
Applicants for the California Area

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: GIPSA requests comments on
the applicants for designation to provide
official services in the California area.

DATES: Comments must be postmarked
or electronically dated on or before
April 11, 2005.

ADDRESSES: We invite you to submit
comments on the applicants by any of
the following methods:

¢ Hand Delivery or Courier: Deliver to
Janet M. Hart, Chief, Review Branch,
Compliance Division, GIPSA, USDA,
Room 1647-S, 1400 Independence
Avenue, SW., Washington, DC 20250.

e Fax: Send by facsimile transmission
to (202) 690-2755, attention: Janet M.
Hart.

e E-mail: Send via electronic mail to
Janet.M.Hart@usda.gov.

e Mail: Send hardcopy to Janet M.
Hart, Chief, Review Branch, Compliance
Division, GIPSA, USDA, STOP 3604,
1400 Independence Avenue, SW.,
Washington, DC 20250-3604.

Read Comments: All comments will
be available for public inspection at the
office above during regular business
hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart at (202) 720-8525, e-mail
Janet.M.Hart@usda.gov.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the January 18, 2005, Federal
Register (70 FR 2844), GIPSA
announced that California Department
of Food and Agriculture asked GIPSA
for a voluntary cancellation of their
designation effective April 30, 2005.
Accordingly, California’s designation
will cease effective April 30, 2005, and
GIPSA asked persons interested in
providing official services in the
California area to submit an application
for designation by February 17, 2005.

There were four applicants for the
California area: Farwell Commodity and
Grain Services, Inc. (Farwell Southwest)
an official agency designated effective

April 1, 2005; a company proposing to
do business as California Agri
Inspection Co., Ltd. (California Agri)
with the parent company of Overseas
Merchandise Inspection Co., Ltd.;
California Grain Inspection Services
(California Grain), a partnership owned
by Robert Chavez and Tim A. Walters;
and Imperial Grain Inspection Service
(Imperial) a partnership owned by Tim
A. Walters and Debra J. Walters.

Farwell Southwest applied for
designation in Imperial, San Diego, and
Riverside Counties, California.

California Agri applied for
designation in Alameda, Alpine,
Amador, Butte, Calaveras, Colusa,
Contra Costa, Del Norte, El Dorado,
Glenn, Humboldt, Lake, Lassen, Marin,
Mendocino, Modoc, Monterey, Napa,
Nevada, Placer, Plumas, Sacramento,
San Benito, San Joaquin, Santa Clara,
Shasta, Sierra, Siskiyou, Solano,
Sonoma, Stanislaus, Sutter, Tehama,
Trinity, Tuolumne, Yolo, and Yuba,
Counties, California.

California Grain applied for
designation in Corcoran, Fresno,
Imperial, Kern, Kings, Los Angeles,
Madera, Merced, Monterey, Orange,
Riverside, San Bernardino, San Diego,
San Luis Obispo, Tulare, and Ventura
Counties, California.

The proposed applicants named
above indicated they would be willing
to accept more or less area in order to

provide needed service to all requestors.

Imperial applied for designation only
in Imperial, San Bernardino, San Diego,
and Riverside Counties, California.

GIPSA is publishing this notice to
provide interested persons the
opportunity to present comments
concerning the applicants. Commenters
are encouraged to submit reasons and
pertinent data for support or objection
to the designation of the applicants. All
comments must be submitted to the
Compliance Division at the above
address. Comments and other available
information will be considered in
making a final decision. GIPSA will
publish notice of the final decision in
the Federal Register, and GIPSA will
send the applicants written notification
of the decision.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

Dated: March 4, 2005.
David R. Shipman,

Deputy Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. 05-4703 Filed 3-9-05; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Amendment to Certification of
Nebraska’s Central Filing System

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Notice.

SUMMARY: In response to a request from
Nebraska’s Deputy Secretary of State we
are approving the addition of a farm
product to Nebraska’s certified central
filing system for notification of liens on
farm products.

EFFECTIVE DATE: March 4, 2005.

SUPPLEMENTARY INFORMATION: The Grain
Inspection, Packers and Stockyards
Administration (GIPSA) administers the
Clear Title program for the Secretary of
Agriculture. The Clear Title program is
authorized by section 1324 of the Food
Security Act of 1985 and requires that
States implementing central filing
system for notification of liens on farm
products must have such systems
certified by the Secretary of Agriculture.

A listing of the states with certified
central filing systems is available
through the Internet on the GIPSA Web
site (http://www.usda.gov/gipsa/).
Listings of the specified farm products
covered by a State’s central filing system
are also available through the GIPSA
Web site.

We originally certified the central
filing system for Nebraska on December
19, 1986. On October 4, 2004, Debbie
Pester, Nebraska’s Deputy Secretary of
State, requested the certification be
amended to add the following farm
product produced in Nebraska:

Embryos/Genetic Products

This addition of embryos and genetic
products to Nebraska’s central filing
system is limited to embryos or genetic
products of specified farm products
which have previously been approved
under Nebraska’s central filing system
and which are added by subsequent
certification amendment. Farm products
previously approved under Nebraska’s
central filing system are listed in the
following table.

PREVIOUSLY APPROVED FARM PROD-
UCTS FOR NEBRASKA'S CENTRAL
FILING SYSTEM

Apples Oats
Artichokes Onions
Asparagus Ostrich
Barley Popcorn
Bees Potatoes
Buffalo Pumpkins
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PREvVIOUSLY APPROVED FARM PROD-
UCTS FOR NEBRASKA’S CENTRAL
FILING SYSTEM—Continued

Bull Semen Raspberries
Cantaloupe Rye

Carrots Seed Crops
Cattle & Calves Sheep & Lambs
Chickens Silage

Corn Sorghum Grain
Cucumbers Soybeans

Dry Beans Squash

Eggs Strawberries
Emu Sugar Beets
Fish Sunflower Seeds
Flax Seed Sweet corn
Grapes Tomatoes

Hay Trees

Hogs Triticale

Honey Turkeys

Honey Dew Melon Vetch

Horses Walnuts

Llama Watermelon
Milk Wheat
Muskmelon Wool

This notice announces the amended
certification for Nebraska’s central filing
system in accordance with the request
to add an additional farm product.

Effective Date: This notice is effective
upon signature for good cause because
it will allow Nebraska to provide
information about an additional farm
product through its central filing
system. Approving additional farm
products for approved central filing
systems does not require public notice.
Therefore, this notice may be made
effective in less than 30 days after
publication in the Federal Register
without prior notice or other public
procedure.

Authority: 7 U.S.C. 1631, 7 CFR
2.22(a)(3)(v) and 2.81(a)(5), and 9 CFR
205.101(e).

Dated: March 4, 2005.

Gary McBryde,

Acting Deputy Administrator, Grain
Inspection, Packers and Stockyards
Administration.

[FR Doc. 05-4704 Filed 3-9-05; 8:45 am]
BILLING CODE 3410-EN-P

COMMISSION ON CIVIL RIGHTS
Sunshine Act Notice

DATE AND TIME: Friday, March 18, 2005,
9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 9th Street, NW., Room 540,
Washington, DC 20425.

STATUS:

Agenda

1. Approval of Agenda

II. Approval of Minutes of February 18, 2005
Meeting

III. Announcements

IV. Staff Director’s Report
V. Program Planning
e Consideration of proposals for projects to
be undertaken by the Commission during
FY 2005, 2006 and 2007
VI. Management and Operations
VII Report of the Working Group on Reform
VIII. Future Agenda Items
CONTACT FOR FURTHER INFORMATION:
Kenneth L. Marcus, Press and
Communications (202) 376—7700.

Debra A. Carr,

General Counsel.

[FR Doc. 05-4851 Filed 3—8-05; 1:38 pm]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Bureau of Industry and Security
[Docket No.: 050302054-5054—-01]
Meeting With Interested Public on
Humanitarian Shipments to Sudan

AGENCY: Bureau of Industry and
Security, Department of Commerce.
ACTION: Notice of open meeting.

SUMMARY: The Bureau of Industry and
Security (BIS) publishes this notice to
announce that the agency will hold a
meeting on March 28, 2005 for
organizations interested in exporting
“tools of trade” items for humanitarian
work in Sudan under a License
Exception, as provided under the rule
BIS published in the Federal Register
on February 18, 2005. U.S. Government
officials will provide information at this
meeting on the use of this License
Exception for Sudan. This meeting is
open to the public.

DATES: The meeting will be held on
March 28, 2005, 2 p.m. e.s.t.
ADDRESSES: If you wish to attend the
meeting, please provide your name and
company or organizational affiliation to
fax numbers (202) 482—4145 or (202)
482-6088, Attn: Sudan Briefing, or call
(202) 482-5537. The meeting will be
held at the Herbert C. Hoover Building,
14th Street between Constitution and
Pennsylvania Avenues, NW., Room
4830, Washington, DC.

FOR FURTHER INFORMATION CONTACT: For
further information, please contact Eric
Longnecker at BIS on (202) 482—-5537 or
(202) 482-4252.

SUPPLEMENTARY INFORMATION: On
February 18, 2005, the Bureau of
Industry and Security (BIS) published a
Final Rule in the Federal Register that
allows certain organizations working to
relieve human suffering in Sudan,
including those registered with the
Department of the Treasury’s Office of
Foreign Assets Control (OFAC) pursuant

to the Sudanese Sanctions Regulations
(31 CFR 538.521), as well as their staff
and employees, to use the authority of
License Exception TMP (15 CFR 740.9)
to export to Sudan certain ‘““‘tools of
trade” items which would otherwise
requiring a license from BIS for export
to Sudan pursuant to the Export
Administration Regulations (15 CFR
parts 730—774). As set forth in the
February 18, 2005 rule, the newly-added
provisions will authorize certain
organizations working to relieve human
suffering in Sudan to export basic
telecommunications equipment,
computers, global positioning system
(GPS) or similar satellite receivers, and
software and parts and components for
the use of these items. Eligible goods
may be exported to Sudan for up to one
year. These items, and the restrictions
on the use of this provision, are
described in more detail in the February
18, 2005 rule.

In order to provide more information
on the use of this License Exception for
Sudan, BIS will hold a meeting on
March 28, 2005. This meeting is open to
the public. In order to prepare for those
of you who plan to attend the meeting,
please submit your name and company
or organizational affiliation to BIS via
fax or phone number provided in the
ADDRESSES section.

Dated: March 4, 2005.
Eileen Albanese,

Director, Office of Exporter Services, Bureau
of Industry and Security.

[FR Doc. 05-4737 Filed 3-9-05; 8:45 am]
BILLING CODE 3510-JT-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-803]

Heavy Forged Hand Tools, Finished or
Unfinished, With or Without Handles,
From the People’s Republic of China:
Preliminary Results of Administrative
Reviews and Preliminary Partial
Rescission of Antidumping Duty
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the “Department”) is conducting
administrative reviews of the
antidumping duty orders on heavy
forged hand tools, finished or
unfinished, with or without handles,
from the People’s Republic of China.
These reviews cover imports of subject
merchandise from four manufacturers/
exporters. We preliminarily find that
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certain manufacturers/exporters sold
subject merchandise at less than normal
value during the POR. If these
preliminary results are adopted in our
final results of review, we will instruct
U.S. Customs and Border Protection
(“Customs”) to assess antidumping
duties on all appropriate entries. We
invite interested parties to comment on
these preliminary review results. We
will issue the final review results no
later than 120 days from the date of
publication of this notice.

EFFECTIVE DATE: March 10, 2005.

FOR FURTHER INFORMATION CONTACT: Julia
Hancock (Huarong), Hallie Zink
(Olympia Shanghai) and Paul Walker
(TMC), AD/CVD Operations, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-1394,
(202) 482-6907 and (202) 482—-0412,
respectively.

SUPPLEMENTARY INFORMATION:

Case History

On February 19, 1991, the Department
published in the Federal Register four
antidumping orders on heavy forged
hand tools (“HFHTSs”) from the People’s
Republic of China (“PRC”). See
Antidumping Duty Orders: Heavy
Forged Hand Tools, Finished or
Unfinished, With or Without Handles
From the People’s Republic of China, 56
FR 6622 (February 19, 1991). Imports
covered by these orders comprise the
following classes or kinds of
merchandise: (1) Hammers and sledges
with heads over 1.5 kg (3.33 pounds)
(hammers/sledges); (2) bars over 18
inches in length, track tools and wedges
(bars/wedges); (3) picks/mattocks; and
(4) axes/adzes. See the “Scope of the
Antidumping Duty Orders” section
below for the complete description of
subject merchandise.

On February 3, 2004, the Department
published an opportunity to request a
review on all four antidumping orders
on HFHTs from the PRC. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 69 FR 5125
(February 3, 2004). On February 27,
2004, Shandong Huarong Machinery
Co., Ltd. (“Huarong”) requested an
administrative review. On February 27,
2004, Shanghai Xinike Trading
Company, Ltd. (“Olympia Shanghai”)
requested a new shipper review. On
February 27, 2004, the Petitioner
requested reviews of 302 companies,
covering all four antidumping duty
orders. On March 26, 2004, the

Department initiated the 13th review of
HFHTSs from the PRC, covering all four
antidumping duty orders for 194
companies. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part (“Initiation”), 69
FR 15788 (March 26, 2004).

On April 12 and 13, 2004, the
Department issued shortened section A
antidumping duty questionnaires to
companies for which the Department
initiated administrative reviews.? On
April 14, 2004, the Department issued
sections A, C, D, and E of the General
Antidumping Duty Questionnaire to
Tianjin Machinery Import and Export
Corporation (““TMC”), Huarong,
Liaoning Machinery Import and Export
Corporation (“LMC”), LIMAGC,
Shandong Machinery Import and Export
Corp. (““SMC”), Shandong Jinma
Industrial Group Company (“Jinma’)
and Olympia Shanghai. On April 15,
2004, the Department requested the
assistance of representatives of the
government of the PRC in transmitting
the shortened section A antidumping
duty questionnaires to all companies
who manufacture or export HFHTSs to
the United States.

On April 20, 2004, the Petitioner
asked the Department to reject the
request for review filed by Olympia
Shanghai on February 27, 2004.

On May 5, 2004, the Department
issued shortened section A
questionnaires to certain additional
companies, for which the Department
initiated administrative reviews.2

On May 6, 2004, TMC requested
clarifications regarding the
Department’s April 14, 2004
questionnaire.

On May 12, 2004, the Department
received copies of Chinese laws and
regulations that apply to the export
activities of Huarong, Olympia Shanghai
and TMC from the Respondents. On
May 12, 2004, Huarong submitted its
section A questionnaire response
(“SAQR”). On May 12, 2004, Ningbo
Tiangong Great Star Tools Company,
Ltd. notified the Department that they
had no shipments of HFHTs to the
United States during the period of
review (“POR”).

On May 13, 2004, TMC and Olympia
Shanghai submitted their SAQRs. On
May 13, 2004, Fexian Hualu Tool

1These companies are not represented by any
counsel to the best of the Department’s knowledge.

2These questionnaires were sent via Federal
Express (“FedEx”). Of these, FedEx returned 13
questionnaires due to area of delivery problems.
The Department re-issued these 13 questionnaires
via DHL on May 7, 2004. Additionally, 22
questionnaires were returned to the Department
because of an incorrect address.

Company, Ltd. notified the Department
that it had no shipments of HFHTs to
the United States during the POR.

On May 14, 2004, SMC requested an
extension of time to respond to section
A of the Department’s April 14, 2004
questionnaire, which was due May 12,
2004.

On May 15, 2004, Jinhua Twin-Star
Tools Company, Ltd. notified the
Department that they had no shipments
of HFHTs to the United States during
the POR.

On May 17, 2004, the Department
submitted a memo to the file noting that
SMC requested two extensions, one on
May 14 and one on May 17, 2004, via
telephone, for submitting SMC’s SAQR
which was due May 12, 2004. On May
17, 2004, the Department notified SMC
that its extension request was untimely.
On May 17, 2004, Zhang]Jiagang Tianda
Special Hardware Company, Ltd.
notified the Department that it had no
shipments of HFHTSs to the United
States during the POR.

On May 18, 2004, the Department
issued the remaining shortened section
A questionnaires to companies for
which the Department initiated
administrative reviews.3

On May 18, 2004, the Department
responded to the Petitioner’s April 20,
2004, letter requesting that the
Department reject Olympia Shanghai’s
February 27, 2004, request for a new
shipper review. On May 18, 2004, the
Department addressed TMC’s May 6,
2004, clarification letter concerning the
Department’s April 14, 2004
questionnaire.

On May 19, 2004, the Petitioner
submitted comments on TMC’s May 6,
2004, letter requesting clarifications on
the Department’s April 14, 2004,
questionnaire.

On May 25, 2004, the Petitioner
submitted an updated Summary of
Antidumping Duty Margins at the
Department’s request.

On June 9, 2004, Huarong submitted
its section C&D questionnaire responses
(“SCDQR”).

On June 15, 2004, the Petitioner
submitted comments on the SAQRs of
Olympia Shanghai, TMC and Huarong.

On July 8, 2004, the Department
requested from the Office of Policy a
memorandum listing surrogate
countries.

On July 13, 2004, the Department sent
TMC a supplemental SAQ. On July 14,
2004, the Department sent Huarong and
Olympia Shanghai supplemental
SAQRs.

3 These questionnaires were sent via FedEx. Of
these, FedEx returned 11 questionnaires as
undeliverable.
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On July 15, 2004, the Department sent
a letter to Huarong and TMC addressing
certain formatting problems with its
databases. On July 15, 2004, the
Petitioner submitted to the Department
deficiency comments regarding the
SCDQRs of Olympia Shanghai and
Huarong. On July 15, 2004, the
Department received from the Office of
Policy a list of surrogate countries. On
July 16, 2004, the Department sent a
letter to Olympia Shanghai addressing
certain formatting problems with its
databases.

On July 19, 2004, the Petitioner
submitted to the Department comments
on the TMC’s SCDQRs. On July 19,
2004, Huarong, Olympia Shanghai and
TMC responded to the Department’s
letter requesting revisions to the
Respondents’ databases.

On July 22, 2004, the Department sent
Huarong and TMC supplemental section
C questionnaires.

On July 23, 2004, the Petitioner
submitted to the Department comments
on surrogate country selection. On July
23, 2004, the Department sent Olympia
Shanghai supplemental section C and D
questionnaires.

On July 26, 2004, the Department
provided all interested parties the
opportunity to submit information
pertinent to valuing factors of
production in this review.

On August 2, 2004, TMC and Huarong
submitted their supplemental SAQRs.

On August 6, 2004, the Department
sent TMC a supplemental section D
questionnaire. On August 10, 2004, the
Department sent Huarong a
supplemental section D questionnaire.

On August 10, 2004, Huarong and
TMC requested guidance on the scope of
the antidumping duty orders.

On August 13, 2004, the Department
selected India as the surrogate country.
On August 13, 2004, Huarong submitted
its supplemental section C
questionnaire response.

On August 20, 2004, the Department
responded to TMC and Huarong’s
August 10, 2004, request for guidance
regarding whether cast tampers are
within the scope of the order.

On August 25, 2004, the Petitioner
submitted comments on sections A and
C questionnaire responses of TMC.

On August 30, 2004, Huarong
submitted its supplemental section D
questionnaire response.

On September 20, 2004, the Petitioner
requested that the Department reopen
the administrative record to allow the
Petitioner to submit new factual
information. On September 22, 2004,
the Petitioner submitted comments on
the sections A and C supplemental

questionnaire responses of Olympia
Shanghai.

On September 22, 2004, the
Department sent Olympia Shanghai a
second supplemental SAQ.

On September 23, 2004, the Petitioner
submitted comments on Huarong’s
sections A and D responses. On
September 24, 2004, the Petitioner
submitted comments on TMC’s
supplemental section D response.

On September 28, 2004, the
Department sent Huarong a second
supplemental SAQ.

On September 29, 2004, the
Department sent the Petitioner a letter
denying their request to reopen the
record in order to submit new factual
information.

On September 30, 2004, the Petitioner
requested that the Department place
certain documents from the 12th
Administrative Review on the
administrative record of the instant
review.

On October 7, 2004, the Department
sent Huarong a second supplemental
section D questionnaire.

On October 8, 2004, the Department
sent TMC a second supplemental
section A questionnaire. On October 8,
2004, the Department sent Olympia
Shanghai a supplemental section D
questionnaire.

On October 15, 2004, the Department
received Olympia Shanghai’s second
supplemental SAQR.

On October 26, 2004, the Department
sent TMC a second supplemental
section C questionnaire. On October 27,
2004, Huarong submitted corrections to
the exhibits accompanying Huarong’s
response to the Department’s second
supplemental section A questionnaire.
On October 28, 2004, the Department
sent Huarong a supplemental section C
questionnaire.

On October 29, 2004, the Department
extended the time limit for the
preliminary results of the instant review
on HFHTSs from the PRC. See Heavy
Forged Hand Tools, Finished or
Unfinished, With or Without Handles,
From the People’s Republic of China:
Extension of Time Limit for the
Preliminary Results of the Antidumping
Duty Administrative Review, 69 FR
63140 (October 29, 2004).

On November 5, 2004, TMC
submitted minor corrections to its
response to the Department’s second
supplemental section A questionnaire.
On November 15, 2004, TMC submitted
its second supplemental section C
questionnaire response.

On November 12, 2004, Huarong
submitted its second supplemental
section C questionnaire response. On
November 15, 2004, the Petitioner

submitted comments on TMC’s
supplemental SAQR. On November 15,
2004, Huarong submitted its second
supplemental section D questionnaire
response. On November 17, 2004, TMC
submitted the diskette with the section
C database to accompany TMC’s
November 12, 2004, response to the
Department’s supplemental section C
questionnaire. On November 22, 2004,
Huarong and TMC submitted additional
documentation to accompany their
November 12, 2004, response to the
Department’s second supplemental
section C questionnaire.

On November 29, 2004, TMC
submitted comments responding to the
Petitioner’s comments regarding TMC’s
ownership.

On December 14, 2004, the
Department notified all interested
parties that publicly available
information to value factors of
production must be submitted by
December 28, 2004, for consideration in
these preliminary results.

On December 20, 2004 the Petitioner
submitted comments on the
supplemental sections A, C & D
questionnaire responses of TMC.

On December 23, 2004, the
Department sent TMC a supplemental
questionnaire regarding certain
deficiencies in its section A, C and D
questionnaire responses.

On December 30, 2004, the Petitioner
submitted comments on the
supplemental questionnaire response of
Huarong. On January 6, 2005, the
Department sent Huarong a
supplemental questionnaire addressing
certain deficiencies in Huarong’s section
A, C and D questionnaire responses. On
January 21, 2005, the Department sent
Huarong a third supplemental section A
questionnaire.

On January 26, 2005, the Department
sent TMC a letter requesting that TMC
revise its databases. On January 26,
2005, Huarong submitted its third
supplemental section A, C & D
questionnaire response.

On January 27, 2005, the Department
sent Huarong a supplemental
questionnaire. On January 28, 2005, the
Department sent Olympia Shanghai a
supplemental questionnaire. On
February 1, 2005, Huarong requested an
extension from February 2, 2005, until
February 7, 2005, to respond to the
Department’s January 27, 2005
supplemental questionnaire. On
February 1, 2005, the Department
denied Huarong’s extension request
because the Department had already
extended the deadline by two days from
January 31, 2005, until February 2,
2005.
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On February 2, 2005, TMC submitted
a revised database in response to the
Department’s January 25, 2005 letter. On
February 2, 2005, the Department sent
Olympia Shanghai a supplemental
questionnaire.

On February 3, 2005, TMC submitted
a corrected database in response to the
Department’s January 26, 2005 letter. On
February 3, 2005, the Department
received Olympia Shanghai’s response
to the Department’s supplemental
questionnaire dated January 28, 2005.
On February 3, 2005, the Department
received Huarong’s response to the
Department’s fourth and fifth
supplemental questionnaire dated
January 21, 2005 and January 27, 2005,
respectively. On February 4, 2005, the
Department received Olympia
Shanghai’s response to the Department’s
February 2, 2005 questionnaire.

Period of Review

POR is February 1, 2003, through
January 31, 2004.

Scope of the Antidumping Duty Orders

The products covered by these orders
are HFHTs from the PRC, comprising
the following classes or kinds of
merchandise: (1) Hammers and sledges
with heads over 1.5 kg (3.33 pounds);
(2) bars over 18 inches in length, track
tools and wedges; (3) picks and
mattocks; and (4) axes, adzes and
similar hewing tools. HFHTs include
heads for drilling hammers, sledges,
axes, mauls, picks and mattocks, which
may or may not be painted, which may
or may not be finished, or which may
or may not be imported with handles;
assorted bar products and track tools
including wrecking bars, digging bars
and tampers; and steel wood splitting
wedges. HFHTs are manufactured
through a hot forge operation in which
steel is sheared to required length,
heated to forging temperature, and
formed to final shape on forging
equipment using dies specific to the
desired product shape and size.
Depending on the product, finishing
operations may include shot blasting,
grinding, polishing and painting, and
the insertion of handles for handled
products. HFHTSs are currently provided
for under the following Harmonized
Tariff System of the United States
(“HTSUS”) subheadings: 8205.20.60,
8205.59.30, 8201.30.00, and 8201.40.60.
Specifically excluded from these
investigations are hammers and sledges
with heads 1.5 kg. (3.33 pounds) in
weight and under, hoes and rakes, and
bars 18 inches in length and under. The
HTSUS subheadings are provided for
convenience and Customs purposes.

The written description remains
dispositive.

The Department has issued five final
scope rulings regarding the merchandise
covered by these orders: (1) On August
16, 1993, the Department found the
“Max Multi-Purpose Axe,” imported by
the Forrest Tool Company, to be within
the scope of the axes/adzes order; (2) on
March 8, 2001, the Department found
“18-inch”” and ““24-inch” pry bars,
produced without dies, imported by
Olympia Industrial, Inc. and SMC
Pacific Tools, Inc., to be within the
scope of the bars/wedges order; (3) on
March 8, 2001, the Department found
the “Pulaski” tool, produced without
dies by TMC, to be within the scope of
the axes/adzes order; (4) on March 8,
2001, the Department found the
“skinning axe,” produced through a
stamping process, imported by Import
Traders, Inc., to be within the scope of
the axes/adzes order; and (5) on
September 22, 2003, the Department
found cast picks, produced through a
casting process by TMC, to be within
the scope of the picks/mattocks order.

Verification

Following the publication of these
preliminary results, we intend to verify,
as provided in section 782(i) of the Act,
sales and cost information submitted by
respondents, as appropriate. At that
verification, we will use standard
verification procedures, including on-
site inspection of the manufacturers’
facilities, the examination of relevant
sales and financial records, and the
selection of original source
documentation containing relevant
information. We plan to prepare
verification reports outlining our
verification results and place these
reports on file in the Central Records
Unit, room B099 of the main Commerce
building.

Preliminary Partial Rescission

In accordance with 19 CFR
351.213(d)(3), we are preliminarily
rescinding these reviews with respect to
Ningbo Tiangong Great Star Tools
Company, Ltd., Fexian Hualu Tool
Company, Ltd., Jinhua Twin-Star Tools
Company, Ltd. and ZhangJiagang
Tianda Special Hardware Company,
Ltd., who reported that they did not sell
merchandise subject to any of the four
HFHT antidumping orders during the
POR.

In accordance with 19 CFR
351.213(d)(3), we are preliminarily
rescinding the review of Huarong with
respect to the hammers/sledges and
picks/mattocks orders, since Huarong
reported that they made no shipments of

subject hammers/sledges and picks/
mattocks.

No one has placed evidence on the
record to indicate that Huarong had
sales of subject merchandise during the
POR. In addition, we examined
shipment data furnished by Customs for
the producers/exporters identified
above and are satisfied that the record
does not indicate that there were U.S.
entries of subject merchandise from
these companies during the POR.

In accordance with 19 CFR
351.213(d)(3), we are preliminarily
rescinding the review of Olympia
Shanghai with respect to all four orders.
We have determined that Olympia
Shanghai did not sell merchandise
subject to any of the four HFHT
antidumping orders during the POR.
Memorandum from James Doyle,
Director, Office 9, to Barbara E. Tillman,
Acting Deputy Assistant Secretary, 13th
Review of Heavy Forged Hand Tools
from the People’s Republic of China:
Preliminary Partial Rescission of
Olympia Shanghai, dated February 28,
2005. In addition, we examined
shipment data furnished by Customs for
Olympia Shanghai and are satisfied that
the record does not indicate that there
were U.S. entries of subject merchandise
from Olympia Shanghai during the POR.

Separate Rates Determination

The Department has treated the PRC
as a non-market economy (“NME”)
country in all previous antidumping
cases. See, e.g., Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Frozen and Canned
Warmwater Shrimp from the People’s
Republic of China, 69 FR 70997
(December 8, 2004). It is the
Department’s policy to assign all
exporters of the merchandise subject to
review that are located in NME
countries a single antidumping duty rate
unless an exporter can demonstrate an
absence of governmental control, both
in law (de jure) and in fact (de facto),
with respect to its export activities. To
establish whether an exporter is
sufficiently independent of
governmental control to be entitled to a
separate rate, the Department analyzes
the exporter using the criteria
established in the Final Determination
of Sales at Less Than Fair Value:
Sparklers from the People’s Republic of
China, 56 FR 20588 (May 6, 1991)
(“Sparklers™), as amplified in the Final
Determination of Sales at Less Than
Fair Value: Silicon Carbide from the
People’s Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide”).
Under the separate rates criteria
established in these cases, the
Department assigns separate rates to
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NME exporters only if they can
demonstrate the absence of both de jure
and de facto governmental control over
their export activities.

Absence of De Jure Control

Evidence supporting, though not
requiring, a finding of the absence of de
jure governmental control over export
activities includes: (1) An absence of
restrictive stipulations associated with
an individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies. See
Sparklers at 20589.

In previous reviews of the HFHT's
orders, the Department granted separate
rates to Huarong and TMC. See, e.g.,
Heavy Forged Hand Tools, Finished or
Unfinished, With or Without Handles,
From the People’s Republic of China:
Final Results of Antidumping Duty
Administrative Reviews, Final Partial
Rescission of Antidumping Duty
Administrative Reviews, and
Determination Not To Revoke in Part, 69
FR 55581 (September 15, 2004) (“Final
Results of the 12th Review”’). However,
it is the Department’s policy to evaluate
separate rates questionnaire responses
each time a Respondent makes a
separate rates claim, regardless of
whether the Respondent received a
separate rate in the past. See Manganese
Metal From the People’s Republic of
China, Final Results and Partial
Rescission of Antidumping Duty
Administrative Review, 63 FR 12441
(March 13, 1998). In the instant reviews,
Huarong, and TMC submitted complete
responses to the separate rates section of
the Department’s questionnaire. The
evidence submitted in the instant
review by these Respondents includes
government laws and regulations on
corporate ownership, business licences,
and narrative information regarding the
companies’ operations and selection of
management. The evidence provided by
Huarong and TMC supports a finding of
a de jure absence of governmental
control over their export activities
because: (1) There are no controls on
exports of subject merchandise, such as
quotas applied to, or licenses required
for, exports of the subject merchandise
to the United States; and (2) the subject
merchandise does not appear on any
government list regarding export
provisions or export licensing.

Absence of De Facto Control

The absence of de facto governmental
control over exports is based on whether
the Respondent: (1) Sets its own export
prices independent of the government

and other exporters; (2) retains the
proceeds from its export sales and
makes independent decisions regarding
the disposition of profits or financing of
losses; (3) has the authority to negotiate
and sign contracts and other
agreements; and (4) has autonomy from
the government regarding the selection
of management. See Silicon Carbide at
22587; Sparklers at 20589; see also
Notice of Final Determination of Sales
at Less Than Fair Value: Furfuryl
Alcohol from the People’s Republic of
China, 60 FR 22544, 22545 (May 8,
1995).

In their questionnaire responses,
Huarong and TMC submitted evidence
indicating an absence of de facto
governmental control over their export
activities. Specifically, this evidence
indicates that: (1) Each company sets its
own export prices independent of the
government and without the approval of
a government authority; (2) each
company retains the proceeds from its
sales and makes independent decisions
regarding the disposition of profits or
financing of losses; (3) each company
has a general manager, branch manager
or division manager with the authority
to negotiate and bind the company in an
agreement; (4) the general manager is
selected by the board of directors or
company employees, and the general
manager appoints the deputy managers
and the manager of each department;
and (5) foreign currency does not need
to be sold to the government. Therefore,
the Department has preliminarily found
that Huarong and TMC have established
primae facie that they qualify for
separate rates under the criteria
established by Silicon Carbide and
Sparklers.

Use of Facts Available

Section 776(a)(2) of the Act, provides
that, if an interested party: (A)
Withholds information that has been
requested by the Department; (B) fails to
provide such information in a timely
manner or in the form or manner
requested, subject to sections 782(c)(1)
and (e) of the Act; (C) significantly
impedes a proceeding under the
antidumping statute; or (D) provides
such information but the information
cannot be verified, the Department
shall, subject to subsection 782(d) of the
Act, use facts otherwise available in
reaching the applicable determination.

Furthermore, section 776(b) of the Act
states that ““if the administrating
authority finds that an interested party
has failed to cooperate by not acting to
the best of its ability to comply with a
request for information from the
administering authority or the
Commission, the administering

authority or the Commission * * *,in
reaching the applicable determination
under this title, may use an inference
that is adverse to the interests of that
party in selecting from among the facts
otherwise available.” See also Statement
of Administrative Action (“SAA”)
accompanying the Uruguay Round
Agreements Act (“URAA”), H.R. Rep.
No. 103-316 at 870 (1994).

In the instant reviews, Huarong and
TMC significantly impeded both our
ability to complete the review of the
bars/wedges order, the hammers/sledges
order and the axes/adzes order which
we conducted pursuant to section 751 of
the Act, and to impose the correct
antidumping duties, as mandated by
section 731 of the Act. As discussed
below, although Huarong and TMC are
entitled to separate rates, we
preliminarily find that their failure to
cooperate with the Department to the
best of their ability in responding to the
Department’s request for information
warrant the use of AFA in determining
dumping margins for their sales of
merchandise subject to certain HFHTs
orders.

Huarong

Prior to the instant period under
review, Huarong entered into an
agreement with a PRC company under
which the PRC company would act as
an “‘agent” for the vast majority of
Huarong’s U.S. sales of bars/wedges.
Pursuant to this agreement, the “agent”
supplied Huarong with blank invoices
which were on the “agent’s” letterhead.
Huarong filled out these invoices and
used them when exporting subject bars/
wedges to the United States during the
POR. The essential purpose of an
invoice is to identify the seller and the
quantity and value of a sale, primarily
for the buyer, but in certain situations
to Customs for proper assessment of AD
duties. Permitting an invoice to reflect
transactions materially made by another
entity frustrates the essential purpose of
the invoice. When making “agent” sales,
Huarong conducted all of the
negotiations with the U.S. customer
regarding price and quantity, and
arranged for the foreign inland freight,
international freight, and marine
insurance associated with these sales.
Additional information regarding these
transactions is in the Memorandum
from James Doyle, Director, Office 9, to
Barbara E. Tillman, Acting Deputy
Assistant Secretary, 13th Review of
Heavy Forged Hand Tools from the
People’s Republic of China: Application
of Adverse Facts Available to Shandong
Huarong Machinery Co., Ltd. (“Huarong
AFA Memo”) dated February 28, 2005.
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After reviewing the record of this
review, we find that Huarong has
continually misrepresented the true
nature of its relationship with the
“agent” during the POR. In its
questionnaire responses, Huarong
claimed that its relationship with the
“agent” stemmed from a bona fide
business arrangement whereby the
“agent” provided commercial services
in connection with Huarong’s sales.
However, after issuing several
supplemental questionnaires on this
topic, the Department learned that the
“agent” had no real commercial
involvement in these sales. The “agent”
was financially compensated by
Huarong, not for commercial services
normally associated with being a sales
agent, but instead, for providing
Huarong with blank invoices—
essentially selling its identity to
Huarong—which Huarong used to make
the vast majority of its sales to the
United States. See Huarong AFA Memo.
The result of this misrepresentation was
that the invoices did not reflect the
identity of the true producer/exporter
which impact Customs ability to assess
the proper cash deposit rates.

Section 776(a)(2)(C) of the Act states
that the Department may, if an
interested party ‘“‘significantly impedes
a proceeding” under the antidumping
statute, use facts otherwise available in
reaching the applicable determination.
In this case, Huarong’s invoice scheme
with its “‘agent”” has impeded our ability
to complete the administrative review,
pursuant to section 751 of the Act, and
calculate the correct antidumping
duties, as required by section 731 of the
Act. Therefore, pursuant to section
776(a)(2)(C) of the Act, we find it
appropriate to base Huarong’s dumping
margin for bars/wedges on facts
available.

In selecting from among the facts
available, pursuant to section 776(b) of
the Act, an adverse inference is
warranted when the Department has
determined that a Respondent has failed
to cooperate by not acting to the best of
its ability to comply with our request for
information. In this case, an adverse
inference is warranted because: (1)
Huarong misrepresented the nature of
its arrangement with the “agent” by
portraying that company as a bona fide
agent for the vast majority of Huarong’s
sales of bars/wedges to the United
States; and (2) Huarong participated in
a scheme that resulted in circumvention
of the antidumping duty order by
evading the applicable cash deposit and
assessment rates. By engaging in a
scheme designed to avoid the
Department’s calculation, Huarong
necessarily failed to cooperate to the

best of its ability to respond to the
Department’s request for information.
As aresult, Huarong evaded Customs
application of accurate and applicable
cash deposit and assessment rates.
Moreover, section 776(b) of the Act
indicates that an adverse inference may
include reliance on information derived
from the petition, the final
determination in the less-than-fair-value
(“LTFV”) investigation, any previous
administrative review, or any other
information placed on the record. As
AFA, we are assigning to Huarong’s
sales of bars/wedges the 139.31 percent
PRC-wide rate for bars/wedges
published in the most recently
completed administrative review of this
antidumping order. See Final Results of
the 12th Review as amended; see also
Huarong AFA Memo.

T™MC

Prior to the instant period under
review, TMC entered into agreements
with several other PRC companies
under which TMC would act as an
“agent” for these companies’ U.S. sales
of bars/wedges, hammers/sledges and
axes/adzes. Pursuant to these
agreements, TMC supplied these
companies with blank invoices, with
TMC’s letterhead. These other
companies filled out these invoices and
used them when exporting their subject
bars/wedges, hammers/sledges and
axes/adzes to the United States during
the POR. The essential purpose of an
invoice is to identify the seller and the
quantity and value of a sale, primarily
for the buyer, but in certain situations
to Customs for proper assessment of AD
duties. Permitting an invoice to reflect
transactions materially made by another
entity frustrates the essential purpose of
the invoice. When acting as the “agent”
for these sales, TMC had no part in
negotiating the price and quantity with
the U.S. customer, nor in arranging the
foreign inland freight, international
freight, and marine insurance associated
with these sales. Additional information
regarding these transactions is in the
Memorandum from James Doyle,
Director, Office 9, to Barbara E. Tillman,
Acting Deputy Assistant Secretary, 13th
Review of Heavy Forged Hand Tools
from the People’s Republic of China:
Application of Adverse Facts Available
to Tianjin Machinery Import & Export
Corporation (“TMC AFA Memo’’) dated
February 28, 2005.

After reviewing the record of this
review, we preliminarily find that TMC
has continually misrepresented the true
nature of its relationship with these
other companies during the POR. In its
questionnaire responses, TMC claimed
that its relationship with these other

companies stemmed from a bona fide
business arrangement whereby TMC
provided commercial services in
connection with the other companies’
sales. However, after issuing several
supplemental questionnaires on this
topic, the Department learned that TMC
had no real commercial involvement in
these sales. TMC was financially
compensated by these other companies,
not for commercial services normally
associated with being a sales agent, but
instead for providing these other
companies with blank invoices, which
the other companies used to make sales
to the United States. See TMC AFA
Memo. The result of this
misrepresentation was that the invoices
did not reflect the identity of the true
producer/exporter which impact
Customs ability to assess the proper
cash deposit rates.

In this case, TMC’s participation in an
invoice scheme with other companies
has impeded our ability to identify the
true producer/exporter and to complete
the administrative review, pursuant to
section 751 of the Act, and impose the
correct antidumping duties, as required
by section 731 of the Act. Therefore,
pursuant to section 776(a)(2)(C) of the
Act, we find it is appropriate to base
TMC’s dumping margin for bars/
wedges, hammers/sledges and axes/
adzes on facts available.

Pursuant to section 776(b) of the Act,
an adverse inference is warranted
because: (1) TMC misrepresented the
nature of its arrangement with these
other companies by portraying itself as
a bona fide sales agent for the majority
of the other companies’ sales of bars/
wedges, hammers/sledges and axes/
adzes to the United States; and (2) TMC
participated in a scheme that resulted in
circumvention of three antidumping
duty orders. By engaging in a scheme
designed to avoid the Department’s
calculation, TMC necessarily failed to
cooperate to the best of its ability to
respond to the Department’s request for
information. As a result, TMC evaded
Customs application of accurate and
applicable cash deposit and assessment
rates. In accordance with Section 776(b)
of the Act, as AFA, we are assigning an
AFA rate of 139.31 percent to TMC'’s
sales of merchandise covered by the
antidumping duty order on bars/
wedges, an AFA rate of 45.42 percent to
TMC'’s sales of merchandise covered by
the antidumping duty order on
hammers/sledges and an AFA rate of
147.36 percent to TMC'’s sales of
merchandise covered by the
antidumping duty order on axes/adzes.
See Final Results of the 12th Review; see
also TMC AFA Memo.
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PRC-Wide Entity

As mentioned in the “Case History”
section above, the Department initiated
these administrative reviews of the
axes/adzes, bars/wedges, hammers/
sledges and picks/mattocks orders with
respect to 194 PRC companies. On April
12—14, 2004 and May 5, 2004, we issued
a shortened Section A questionnaire to
all of the companies identified in the
notice of initiation. See Initiation.
Further, 187 of the 194 companies
identified in our notice of initiation did
not respond to our shortened Section A
questionnaire nor did these companies
provide any information demonstrating
that they are entitled to a separate rate,
therefore they are not entitled to a
separate rate. Thus, we consider these
companies to be part of the PRC-wide
entity. See Memo to the File from Paul
Walker, Case Analyst, dated February
28, 2005. In accordance with sections
776(a)(2)(A) and (B), as well as section
776(b) of the Act, we are assigning total
AFA to the PRC-wide entity.

Section 776(a)(2) of the Act provides
that, if an interested party or any other
person (A) withholds information that
has been requested by the administering
authority, or (B) fails to provide such
information by the deadlines for the
submission of the information or in the
form and manner requested, subject to
subsections (c)(1) and (e) of section 782
of the Act, the Department shall, subject
to section 782(d) of the Act, use the facts
otherwise available in reaching the
applicable determination under this
title. Furthermore, under section 782(c)
of the Act, a Respondent has a
responsibility not only to notify the
Department if it is unable to provide the
requested information but also to
provide a full explanation as to why it
cannot provide the information and
suggest alternative forms in which it is
able to submit the information. Because
these 187 companies did not establish
their entitlement to a separate rate and
failed to provide requested information,
we find that, in accordance with
sections 776(a)(2)(A) and (B) of the Act,
it is appropriate to base the PRC-wide
margin in these reviews on facts
available. See, e.g., Final Results of
Antidumping Duty Administrative
Review for Two Manufacturers/
Exporters: Certain Preserved
Mushrooms from the People’s Republic
of China, 65 FR 50183, 50184 (August
17, 2000).

Section 776(b) of the Act provides
that, if the Department finds that an
interested party ‘“‘has failed to cooperate
by not acting to the best of its ability to
comply with a request for information,”
the Department may use information

that is adverse to the interests of the
party as the facts otherwise available.
Adverse inferences are appropriate ““to
ensure that the party does not obtain a
more favorable result by failing to
cooperate than if it had cooperated
fully.” See SAA accompanying the
URAA, H. Doc. No. 103-316, at 870
(1994). Section 776(b) of the Act
authorizes the Department to use, as
AFA, information derived from the
petition, the final determination in the
LTFV investigation, any previous
administrative review, or any other
information placed on the record.

Section 776(b)(4) of the Act permits
the Department to use as AFA
information derived in the LTFV
investigation or any prior review. Thus,
in selecting an AFA rate, the
Department’s practice has been to assign
Respondents who fail to cooperate with
the Department’s requests for
information the highest margin
determined for any party in the LTFV
investigation or in any administrative
review. See, e.g., Stainless Steel Plate in
Coils from Taiwan; Preliminary Results
and Rescission in Part of Antidumping
Duty Administrative Review, 67 FR 5789
(February 7, 2002). As AFA, we are
assigning to the PRC-wide entity’s sales
of axes/adzes, bars/wedges, hammers/
sledges, and picks/mattocks the rates of
147.36, 139.31, 45.42, and 129.93
percent, respectively. The rates selected
for bars/wedges was published in the
most recently completed review of the
HFHTSs orders. See Final Results of the
12th Review as amended. The rate
selected as AFA for hammers/sledges is
from the LTFV investigation. See Final
Results of the 12th Review as amended.
The rates for axes/adzes and picks/
mattocks were calculated in the instant
review.

Corroboration

Section 776(c) of the Act requires the
Department to corroborate, to the extent
practicable, secondary information used
as facts available. Secondary
information is defined as “information
derived from the petition that gave rise
to the investigation or review, the final
determination concerning the subject
merchandise, or any previous review
under section 751 concerning the
subject merchandise.” See SAA
accompanying the URAA, H.R. Doc. No.
103-316 at 870 (1994); see also 19 CFR
351.308(d).

The SAA further provides that the
term ‘“‘corroborate” means that the
Department will satisfy itself that the
secondary information to be used has
probative value. See SAA at 870. Thus,
to corroborate secondary information,
the Department will, to the extent

practicable, examine the reliability and
relevance of the information used.
However, unlike other types of
information, such as input costs or
selling expenses, there are no
independent sources for calculated
dumping margins. Thus, in an
administrative review, if the Department
chooses, as total AFA, a calculated
dumping margin from a prior segment of
the proceeding, it is not necessary to
question the reliability of the margin.
See Heavy Forged Hand Tools From the
People’s Republic of China: Final
Results and Partial Rescission of
Antidumping Duty Administrative
Review and Determination Not To
Revoke in Part, 67 FR 57789, 57791
(September 12, 2002).

All of the AFA rates selected above
were calculated using information
provided during the LTFV investigation,
a past administrative review, or the
instant review. Furthermore, none of
these rates were judicially invalidated.
Therefore, we consider these rates to be
reliable. See TMC AFA Memo and
Huarong AFA Memo for further details.

When circumstances warrant, the
Department may diverge from its
standard practice of selecting as the
AFA rate the highest rate in any
segment of the proceeding. For example,
in Fresh Cut Flowers From Mexico;
Final Results of Antidumping Duty
Administrative Review, 61 FR 6812
(February 22, 1996) (“Flowers from
Mexico’’), the Department did not use
the highest margin in the proceeding as
best information available (the
predecessor to facts available) because
that margin was based on another
company’s aberrational business
expenses and was unusually high. See
Flowers from Mexico at 6814. In other
cases, the Department has not used the
highest rate in any segment of the
proceeding as the AFA rate because the
highest rate was subsequently
discredited, or the facts did not support
its use. See D&L Supply Co. v. United
States, 113 F.3d 1220, 1221 (Fed. Cir.
1997) (the Department will not use a
margin that has been judicially
invalidated). None of these unusual
circumstances are present with respect
to the rates being used here. Moreover,
the rates selected for axes/adzes, bars/
wedges, and picks/mattocks are the
rates currently applicable to the PRC-
wide entity.

The rate selected as AFA for the PRC-
wide entity’s sales of hammers/sledges
is from the LTFV investigation. The
previous PRC-wide rate for hammers/
sledges of 27.71 percent has not
encouraged cooperation. A review of the
company-specific rates that have been
calculated for hammers/sledges in prior
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administrative reviews indicates that
there are no company-specific rates for
hammers/sledges higher than the
previous PRC-wide rate of 27.71
percent. The selected rate of 45.42 has
relevance because it, and a nearly
equivalent rate, were the PRC-wide rates
for hammers/sledges during the first six
administrative reviews of this order. See
Final Results of the 12th Review; see
also F. 1li De Cecco di Filippo Fara S.
Martino S.p.A. v. United States, 216 F.
3d 1027 (Fed. Cir. 2000) (rate is
reasonably accurate with some built-in
increase to encourage cooperation).
The rates selected as AFA for the
PRC-wide entity’s sales of bars/wedges
is from the 11th review and was
corroborated again in the 12th review.
See Final Results of the 12th Review.
The rate selected as AFA for the PRC-
wide entity’s sales of axes/adzes and
picks/mattocks wedges are the highest
calculated rates in the instant review.
Accordingly, we have corroborated
the AFA rates identified above, as
required, in accordance with the
requirement of section 776(c) of the Act
that secondary information be
corroborated (i.e., that it have probative
value). See TMC AFA Memo and
Huarong AFA Memo for further details.

Surrogate Country

When the Department is investigating
imports from an NME country, section
773(c)(1) of the Act directs it to base
normal value (“NV”’), in most
circumstances, on the NME producer’s
factors of production, valued in a
surrogate market-economy country or
countries considered to be appropriate
by the Department. In accordance with
section 773(c)(4) of the Act, in valuing
the factors of production, the
Department shall utilize, to the extent
possible, the prices or costs of factors of
production in one or more market-
economy countries that are at a level of
economic development comparable to
that of the NME country and are
significant producers of comparable
merchandise. The sources of the
surrogate values we have used in this
investigation are discussed under the
“Normal Value” Section below.

As discussed in the “Separate Rates”
section, the Department considers the
PRC to be an NME country. The
Department has treated the PRC as an
NME country in all previous
antidumping proceedings. In
accordance with section 771(18)(C)(i) of
the Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. We have no
evidence suggesting that this
determination should be changed.

Therefore, we treated the PRC as an
NME country for purposes of these
reviews and calculated NV by valuing
the FOP in a surrogate country.

The Department determined that
India, Indonesia, Sri Lanka, Philippines,
Morocco and Egypt are countries
comparable to the PRC in terms of
economic development. See
Memorandum from Ron Lorentzen,
Office of Policy, Acting Director, to
James C. Doyle, Program Manager:
Antidumping Duty Administrative
Review of Heavy Forged Hand Tools
(“Hand Tools”) from the People’s
Republic of China (PRC): Request for a
List of Surrogate Countries, dated July
15, 2004. We select an appropriate
surrogate country based on the
availability and reliability of data from
the countries. See Department Policy
Bulletin No. 04.1: Non-Market Economy
Surrogate Country Selection Process
(“Policy Bulletin”), dated March 1,
2004. In this case, we have found that
India is a significant exporter of
comparable merchandise, merchandise
classified under HTSUS subheadings
8205.20, 8205.59, 8201.30, and 8201.40,
the subheadings applicable to subject
hand tools, and is at a similar level of
economic development pursuant to
733(c)(4) of the Act. See Memorandum
from Paul Walker, Case Analyst,
through Edward C. Yang, Office
Director, Office IX, to The File, 13th
Administrative Review of Heavy Forged
Hand Tools from the People’s Republic
of China (“PRC”): Selection of a
Surrogate Country (**Surrogate Country
Memo”), dated August 13, 2004. Since
our issuance of the Surrogate Country
Memo, we have not received comments
from interested parties.

U.S. Price

The Department is calculating
dumping margins for the picks/mattocks
order for TMC and the axes/adzes order
for Huarong. There is no record
evidence that these companies engaged
in the “agent” sale scheme as described
above with respect to these sales. In
accordance with section 772(a) of the
Act, the Department calculated export
prices (“EPs”) for sales to the United
States for the participating Respondents
receiving calculated rates because the
first sale to an unaffiliated party was
made before the date of importation and
the use of constructed EP (“CEP”’) was
not otherwise warranted. We calculated
EP based on the price to unaffiliated
purchasers in the United States. In
accordance with section 772(c) of the
Act, as appropriate, we deducted from
the starting price to unaffiliated
purchasers foreign inland freight,
brokerage and handling, international

freight, and marine insurance. For the
Respondents receiving calculated rates,
each of these services was either
provided by a NME vendor or paid for
using a NME currency, with one
exception. For international freight,
provided by a market economy provider
and paid is U.S. dollars, we used the
actual cost per kg. of the freight. For
international freight, provided by a
NME provider, we used a surrogate
value. Thus, we based the deduction for
these movement charges on surrogate
values. See the “Normal Value” section
of this notice for details regarding these
surrogate values.

We valued brokerage and handling
and marine insurance using the rates
reported in the public version of the
questionnaire response in Stainless
Steel Wire Rod From India; Final
Results of Administrative Review, 63 FR
48184 (September 9, 1998) (“India Wire
Rod’’). The source used to value foreign
inland freight is identified below in the
“Normal Value” section of this notice.
See Memorandum from Paul Walker,
Case Analyst, through James Doyle,
Director, Office 9, to the File, 13th
Administrative Review of Heavy Forged
Hand Tools from the People’s Republic
of China: Selection of Factor Values for
the Preliminary Results (“*Surrogate
Values Memo”), dated February 28,
2005.

To account for inflation or deflation
between the time period that the freight,
brokerage and handling, and insurance
rates were in effect and the POR, we
adjusted the rates using the wholesale
price index (“WPI”’) for India from the
International Monetary Fund (“IMF”’)
publication, International Financial
Statistics. See Surrogate Values Memo.

Normal Value

In accordance with section 773(c) of
the Act, we calculated NV based on
factors of production (“FOP”’) reported
by the Respondents for the POR. To
calculate NV, we valued the reported
FOP by multiplying the per-unit factor
quantities by publicly available Indian
surrogate values. In selecting surrogate
values, we considered the quality,
specificity, and contemporaneity of the
available values. As appropriate, we
adjusted the value of material inputs to
account for delivery costs. Where
appropriate, we increased Indian
surrogate values by surrogate inland
freight costs. We calculated these inland
freight costs using the reported
distances from the PRC port to the PRC
factory, or from the domestic supplier to
the factory. This adjustment is in
accordance with the United States Court
of Appeals for the Federal Circuit’s
(“CAFC”) decision in Sigma Corp. v.
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United States, 117 F. 3d 1401, 1407—
1408 (Fed.Cir. 1997). For those values
not contemporaneous with the POR, we
adjusted for inflation or deflation using
the appropriate wholesale or WPI
published in the IMF’s International
Financial Statistics. Consistent with the
Final Determination of Sales at Less
than Fair Value: Certain Automotive
Replacement Glass Windshields From
the People’s Republic of China, 67 FR
6482 (February 12, 2002) and
accompanying Issues and Decision
Memorandum at Comment 1, we
excluded from the surrogate country
import data used in our calculations
imports from Korea, Thailand and
Indonesia due to subsidies. See
Surrogate Values Memo.

The Department prefers to rely upon
the Respondents’ HTS classification for
its inputs during the POR. On July 26,
2004, the Department requested factor
value data from all interested parties by
August 23, 2004. No parties submitted
comments. On December 14, 2004 the
Department again made a request for
factor value data from interested parties,
however, only the Petitioner responded
to this request. In addition to using
information provided in the Petitioner’s
comments, the Department conducted
its own search for the HTS heading and
article description which best captured
the factors of production described by
TMC and Huarong.

We valued direct materials used to
produce HFHTs: Steel, handles, paint,
labels and anti-rust oil, using USD/
kilogram value of imports that entered
India during the period January 2003
through December 2003, based upon
data obtained from the World Trade
Atlas. See Surrogate Values Memo at
Exhibits 3 & 4.

We valued coal to produced HFHTs
using USD/kilogram value of imports
that entered India during the period
January 2003 through December 2003,
based upon data obtained from the
World Trade Atlas. See Surrogate
Values Memo at Exhibit 5. We valued
electricity using rates from Key World
Energy Statistics 2003, published by the
International Energy Agency (“IEA”).
We adjusted the electricity rates for the
POR by using the WPI inflator. See
Surrogate Values Memo at Exhibit 5. We
have used previous editions of this
report in other antidumping
proceedings. See, e.g., Notice of Final
Results and Rescission, in Part, of the
Antidumping Duty Administrative
Review: Petroleum Wax Candles From
the People’s Republic of China Monday,
69 FR 12121, 12126 (March 15, 2004).

Section 351.408(c)(3) of the
Department’s regulations requires the
use of a regression-based wage rate.

Therefore, to value the labor input, the
Department used the regression-based
wage rate for China published by Import
Administration on our website. The
source of the wage rate data is the
Yearbook of Labour Statistics 2001,
published by the International Labour
Office (“ILO”’), (Geneva: 2001), Chapter
5B: Wages in Manufacturing. See the
Import Administration Web site: http://
ia.ita.doc.gov/wages/01wages/
01wages.html.

To value packing materials, the
Department used Indian Import
Statistics published by World Trade
Atlas. See Surrogate Values Memo at
Exhibit 7.

Our treatment of by-products is in
accordance with the Department’s
practice. “We allowed recovery/by-
product credits where the company
provided information demonstrating
that the recoveries/by-products were
sold and/or reused in the production
process.” See Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Hot-Rolled Steel Flat
Products from the Peoples’ Republic of
China, 66 FR 49632 (September 28,
2001) and accompanying Issues and
Decision Memo at Comment 3. To value
the by-products, the Department used a
surrogate value for scrap rail using
Indian Import Statistics published by
World Trade Atlas. See Surrogate
Values Memo at Exhibit 6.

Whenever possible, the Department
will use producer-specific data to
calculate financial ratios. Unlike
industry-specific data, which tends to
be broader in terms of merchandise
included, product-specific data obtained
from specific producers of merchandise
identical or similar to the subject
merchandise pertains directly to the
subject merchandise. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Pure Magnesium in
Granular Form From the People’s
Republic of China, 66 FR 49345
(September 27, 2001), and
accompanying Issues and Decision
Memorandum at Comment 3. However,
when the Department and the parties
are unable to obtain surrogate
information for valuing overhead,
selling, general and administrative
(“SG&A”) expenses, and profit from
manufacturers of merchandise identical
or comparable to the subject
merchandise, the Department must rely
upon surrogate information derived
from broader industry groupings. See
Notice of Final Results of New Shipper
Review: Petroleum Wax Candles from
the People’s Republic of China, 67 FR
41395 (June 18, 2002), and
accompanying Issues and Decision
Memorandum, at Comment 6.

In the instant reviews, neither the
Petitioner nor the Respondents have
placed any financial statements on the
record. Moreover, the Department has
been unable to locate public financial
statements specific to hand tools
producers in India. Therefore, the
Department is using broader financial
data from the RBI Bulletin to calculate
the financial ratios. See, e.g., Notice of
Final Determination of Sales at Less
Than Fair Value: Non-Malleable Cast
Iron Pipe Fittings from the People’s
Republic of China, 68 FR 7765
(February 18, 2003) and the
accompanying Issues and Decision
Memorandum at Comment 4; Final
Results of Antidumping New Shipper
Review: Potassium Permanganate from
the People’s Republic of China, 66 FR
46775 (September 7, 2001), and the
accompanying Issues and Decision
Memorandum, at Comment 20; Notice
of Initiation of Antidumping Duty
Investigation: Lawn and Garden Steel
Fence Posts From the People’s Republic
of China, 67 FR 37388, 37391 (May 29,
2002 ), and the accompanying Issues
and Decision Memorandum, at
Comment 6.

Therefore, we derived ratios for
factory overhead, SG&A expenses, and
profit using information reported for
2,031 Public Limited Companies for the
period 2002—2003, in the Reserve Bank
of India Bulletin for August 2004. From
this information, we were able to
calculate factory overhead as a
percentage of direct materials, labor,
and energy expenses; SG&A expenses as
a percentage of the total cost of
manufacturing (“TOTCOM”); and profit
as a percentage of the sum of TOTCOM
and SG&A expenses. See Surrogate
Values Memo at Exhibit 9.

We used rates used by the Department
in the Notice of Final Determination of
Sales at Less Than Fair Value: Bulk
Aspirin From the People’s Republic of
China, 65 FR 33805 (May 25, 2000) to
value truck and rail freight services
